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he nearly universal ratification of the Conven-

tion on the Rights of the Child is a remarkable

achievement. The fact that virtually every

country in the world has committed itself to
a code of binding obligations towards its children
gives us tremendous hope for the future and puts
children’s rights at the cutting edge of the global
struggle for human rights. It also places a tremendous
responsibility on governments and civil society to live
up to these commitments.

The United Nations Children’s Fund is mandated
to advocate for the protection of children’s rights,
to help meet their basic needs and to expand
their opportunities to reach their full potential. We
are guided in doing this by the provisions and
principles of the Convention on the Rights of the
Child. Of course achieving this mission requires
concrete actions with direct impact on children. As
part of our effort to help turn words into action,
UNICEF is pleased to publish this Handbook on
implementation of the Convention on the Rights
of the Child. The Handbook is intended to advance
the efforts of governments, NGOs, and United

FOREWORD

Nations organizations in making human rights a
reality for each and every child on this planet.

Itis our hope that the Handbook will be used as a ref-
erence in the day-to-day practical process of
improving the quality of children’s lives. It has been
structured in a way that allows users to easily con-
sult those chapters most relevant to their work and
has been written in clear language which should be
accessible to all.

We believe that the Implementation Handbook is
an important tool which will assist UNICEF and its
partners in the collective endeavour to promote
and protect children’s rights.

Ce) |3

Carol Bellamy
Executive Director
UNICEF
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s the first six chairpersons of the Com-
mittee on the Rights of the Child, we
welcome the preparation and publi-
cation of this Implementation Hand-
book for the Convention on the Rights of the Child.

The Handbook provides a detailed reference for
the implementation of law, policy and practice to
promote and protect the rights of children. The
Handbook brings together under each article is sec-
ond edition of the Convention an analysis of the
Committee’s growing interpretation during its first
nine years and the examination of over 150 Initial
and Second Reports of States Parties. It places these
in the context of key comments, decisions and
reports of the other treaty bodies and relevant
United Nations bodies.

The Handbook also provides a concise description of
the role, powers and procedures, and developing

1L 04 %.QQIAO\V\

Hoda Badran
Chairperson
1991-1995

Nafsiah Mboi

Chairperson
1999-2000

PREFACE

G

Akila Belembaogo
Chairperson
1995-1997

oot

Awa Ndeye Ouedraogo
Chairperson
2000-2001

activities of the Committee and its appendices in-
clude a guide to related United Nations bodies and
the texts of key international instruments.

We hope that the Handbook will be widely used by
all those involved in promoting the fullest possible
implementation of the Convention — governments
and governmental agencies, UNICEF and other
United Nations organizations and bodies, interna-
tional, regional and national NGOs and others.

As the Committee noted in the report of its second
session in 1992, its members are “solely account-
able to the children of the world”. We hope this
Handbook will help to bring the Convention alive
and encourage all those working with and for chil-
dren to see implementation as more than a formal
process. We hope it will be seen as the vivid and
exciting process of working to improve the lives of
the world’s children.

S M=

Sandra Mason
Chairperson
1997-1999

Jakpb E. Doek
hairperson
2001-present
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Introduction
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he Handbook aims to be a practical tool for

implementation, explaining and illustrating

the implications of each article of the

Convention on the Rights of the Child and of
the two Optional Protocols adopted in 2000 as well
as their interconnections.

Under each article the Handbook brings together,
analyzes and summarizes:

e comments and recommendations of the Com-
mittee on the Rights of the Child, recognized as
the highest authority for interpretation of
the Convention, from the official reports of
its first 28 sessions (1991 to September/
October 2001), and relevant extracts from the
Committee’s reporting guidelines. It includes
the Committee’s first General Comment, issued
in 2001, on article 29(1) of the Convention.
In particular, it analyzes the Committee’s
“Concluding Observations” on Initial and
Second Reports submitted by States Parties.
When the Committee is speaking as the Commit-
tee (for example in its Concluding Observations

INTRODUCTION
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and structure

and in official reports of its sessions and of the
General Discussions which it has convened on
topics related to the Convention), the special
significance of the Committee’s comments
are highlighted in the text in blue (individual
Committee members are also quoted, but the
quotations are not highlighted, as they do not
carry the same authority);

illustrative comments from the Travaux prépa-
ratoires of the Convention, the reports of the
sessions of the Working Group which drafted the
Convention;

reservations and declarations made by States
when ratifying or acceding to the Convention;

relevant provisions from other international
instruments, for example from the Universal
Declaration of Human Rights and the two
International Covenants, on Civil and Political
Rights and on Economic, Social and Cultural
Rights (many of the Convention’s articles have
their origin in these instruments), other Declara-
tions and Conventions, United Nations rules and
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guidelines on juvenile justice, the Standard Min-
imum Rules on the Equalization of Opportun-
ities for Persons with Disabilities, Conventions of
the International Labour Organization (ILO) and
the Hague Conventions;

e relevant General Comments from other “Treaty
Bodies”, the Committees responsible for supervis-
ing implementation of other international instru-
ments including, in particular, the Human Rights
Committee (responsible for the Covenant on Civil
and Political Rights) and the Committee on Eco-
nomic, Social and Cultural Rights (responsible for
the Covenant on Economic, Social and Cultural
Rights);

e comments from the Manual on Human Rights
Reporting, the 1997 edition of which includes a
chapter by the first Rapporteur to the Committee
on the Rights of the Child, Marta Santos Pais, on
the Convention;

e comments and recommendations from other key
United Nations bodies and agencies, and conclu-
sions and recommendations of global conferences
on human rights and social development.

The Handbook does not include analysis of regional
human rights instruments, nor does it cover inter-
national or regional legal case law.

The role and activities of the Committee on the Rights
of the Child and the reporting obligations of States
Parties under the Convention are covered under the
relevant Convention articles — articles 43 and 44.

The Handbook is not intended as a guide to the
progress of implementation in individual countries.
The purpose of quoting the Committee’s comments
and recommendations to States, and the purpose
of the boxed examples from Initial and Second
Reports and other sources, is to illustrate and expand
interpretation of the Convention.

Those who wish to analyze progress in particular
States are encouraged to obtain the Initial Report and

XVI

subsequent Periodic Reports of the State, together
with the records of the Committee’s examination of
these reports, and its Concluding Observations.

The section on each article in the Handbook is struc-
tured to include:

e a concise summary of the article’s implications and
its relationship with other articles;

e relevant extracts from the Guidelines for Initial
Reports and the Guidelines for Periodic Reports
prepared by the Committee on the Rights of the
Child (the full text of the Guidelines for Periodic
Reports is also included in Appendix 3, page 674);

e detailed consideration of the background to and
implications of individual elements of the article;

e occasional boxed examples from States Parties’
Reports and other official reports and recom-
mendations (the Handbook has not attempted to
analyze reports and other information provided
by non-governmental organizations). These boxes
are not intended necessarily to denote good or
best practice, but to illustrate and illuminate
issues raised by the article. The examples used
have not been evaluated, and may not even
describe current practice;

e a concluding “Implementation Checklist”: this
emphasizes that the articles of the Convention
are interdependent and identifies other closely
related articles. The Checklist poses questions
designed to be used to investigate progress
towards implementation.

e the appendices include the full texts of the
Convention on the Rights of the Child, the two
Optional Protocols and other key instruments,
and of the Committee’s Guidelines for Periodic
Reports. In addition there is a guide to United
Nations and United Nations-related agencies,
and a bibliography.

Implementation Handbook for the Convention on the Rights of the Child
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the “Implementation

he Checklists have no official status. Each
Checklist has been drafted to help all those
involved in implementation — Governments,
UNICEF and other United Nations agencies and
international bodies, NGOs and others - to
investigate the implications of the article for law,
policy and practice and to promote and evaluate
progress towards implementation.

The Checklists concern implementation, not report-
ing. They should not be confused with the official
Guidelines for reporting prepared by the Committee
on the Rights of the Child to advise States Parties
in the preparation of Initial and Periodic Reports
under the Convention (relevant extracts from these
Guidelines are included under each article in the
Handbook).

Each Checklist includes a reminder that no article
should be considered in isolation — that the Conven-
tion is indivisible and its articles interdependent.
The Checklists emphasize that in implementing
each article, regard should be paid to the “general
principles” highlighted by the Committee on
the Rights of the Child and that other articles which
are particularly closely related should be
identified.

Each Checklist starts with a standard set of questions
about general measures of implementation for
the article in question: have the responsible govern-
ment departments and other agencies been identi-
fied and appropriately coordinated, has there
been a comprehensive review and adoption of an
implementation strategy, budgetary analysis and

INTRODUCTION

Checklists”

allocation of resources, development of monitoring
and evaluation and necessary training and so on.
Further questions relate to the detail of implemen-
tation.

The questions are drafted so that they can be
answered “YES”, “NO”, “PARTIALLY"” or “"DON'T
KNOW" (insufficient information available to assess
implementation). Answering “yes” or “no” to the
questions which make up each Checklist does not
necessarily indicate compliance or non-compliance
with the Convention.

The Checklists can be used as the basis from which to
develop more detailed and sensitive checklists for
national or local use. Beyond the basic “YES”, “NO”
or "“DON'T KNOW" answers, the questions provide a
framework for collecting together the relevant
information to build up a full analysis of and com-
mentary on implementation.

So if the answer to a Checklist question is “YES”, a
summary could follow of the relevant law, policy
and practice, and references to more detailed infor-
mation which confirms the realization of the par-
ticular right for all relevant children. If “NO", an
outline of the situation, and a summary of action
required for compliance could be made. The answer
“"PARTIALLY"” would be accompanied by informa-
tion on the state of implementation, and on further
action required. If the answer is “DON'T KNOW"”,
there could be a summary of available information
and an outline of the gaps in information which
make it impossible to determine the state of imple-
mentation of the particular right.

XVII
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bbreviated references are included
in the text throughout, with a
bibliography giving full refer-
ences, and a list of the interna-
tional instruments referred to, in
Appendix 1, page 654. Commonly used acronyms are
explained on page 762.

Official reports of the Committee
on the Rights of the Child

The following abbreviated versions of references to
certain series of the Official Reports of the Committee
on the Rights of the Child are used:

Guidelines for Initial Reports; Guidelines for Periodic
Reports: these are the guidelines prepared by the
Committee for States Parties on the reports to be sub-
mitted under the Convention. The full titles are:

General Guidelines regarding the form and contents
of initial reports to be submitted by States Parties
under article 44, paragraph 1(a), of the Convention,
(CRUC5, 15 October 1991);

General Guidelines regarding the form and contents
of periodic reports to be submitted by States Parties
under article 44, paragraph 1(b), of the Convention,
(CRC/C/58, 20 November 1996).

IR: Initial Report — the report which States Parties
must submit within two years of ratifying the Conven-
tion. (States must subsequently submit Periodic
Reports, five years after the date on which their Initial
Report was due. 2R designates the Second Report
submitted by a State Party.

XVIII

IRCO: Initial Report Concluding Observations (and
2RCO - Second Report Concluding Observations).
Thus “Nigeria IRCO, Add.61, para. 39" refers to para-
graph 39 of the Committee’s Concluding Observa-
tions on Nigeria’s Initial Report; “Add.61" comes from
the full official reference “CRC/C/15/Add.61".

Also IR Prelim. Obs.: Initial Report Preliminary
Observations (the Committee sometimes issues these
when it wishes a State to submit further information).
All Concluding Observations and Preliminary Obser-
vations on States Parties’ Initial Reports are in the
series “CRC/C/15/Add. ...".

SR: Summary Record of sessions of the Committee on
the Rights of the Child, mostly of discussions between
State Party representatives and the Committee, in
each case identifying the State concerned (all Sum-
mary Records of Committee sessions are in the series
“"CRUC/SR. ...").

Session reports: an official report is published fol-
lowing each of the sessions of the Committee on the
Rights of the Child. In the Handbook the full refer-
ence is given, for example Report on the fifth
session, January 1994, CRC/C/24, pp. 38-43.

(Within the United Nations documentation system,
special symbols have been established for each of the
human rights Treaty Bodies. Thus the reference for all
Committee on the Rights of the Child documents
begins “CRC/C/...". An explanation of all United
Nations human rights document symbols is available
from the Office of the High Commissioner for Human
Rights.)

Implementation Handbook for the Convention on the Rights of the Child
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Other key documents
Other key documents frequently referred to include:

Reservations, Declarations and Objections relating
to the Convention on the Rights of the Child. This
document is regularly updated. The version referred
to in the text is CRC/C/2/Rev.8, 7 December 1999.

Compilation of General Comments and General
Recommendations adopted by Human Rights
Treaty Bodies. This document is regularly updated.
The version referred to in the text is HRI/GEN/1/Rev.5.

Travaux préparatoires: As yet, all reports of the
“open-ended Working Group” which drafted the
Convention on the Rights of the Child have not been
published. The Working Group was set up by the
United Nations Commission on Human Rights in 1979.
Edited extracts from the official reports were pub-
lished in 1992 in The United Nations Convention on
the Rights of the Child, A Guide to the “Travaux
préparatoires”, compiled and edited by Sharon Det-
rick, Martinus Nijhoff Publishers. Where extracts from
the Travaux préparatoires are quoted in the Hand-
book, the reference to the official United Nations
document and also the book reference are given.

Manual on Human Rights Reporting: a first edition,
covering major international human rights instru-
ments but not the Convention on the Rights of the
Child, was jointly published by the United Nations
Centre for Human Rights and the United Nations
Institute for Training and Research (UNITAR) in
1991. A new edition, published in 1997, includes a
section on “The Convention on the Rights of the
Child"” by Marta Santos Pais, who was first Rappor-
teur of the Committee on the Rights of the Child
(this edition is jointly published by the Office of the
High Commissioner for Human Rights, Geneva;
United Nations Institute for Training and Research
(UNITAR); United Nations Staff College Project,
Turin; United Nations, Geneva, 1997). In the Hand-
book, the two editions are referred to as the
Manual on Human Rights Reporting, 1991, and the
Manual on Human Rights Reporting, 1997.

How to get the Committee’s reports

The Office of the High Commissioner for Human Rights is the Secretariat for the Committee on behalf of the
Secretary-General. Summary records are prepared for all public and some private meetings of the Committee (all
meetings are held in public unless the Committee decides otherwise). The Initial and Periodic Reports of States
Parties, Concluding Observations of the Committee, summary records and reports on the Committee’s sessions
are generally made available in the Committee’s three working languages (English, French and Spanish); in addi-
tion the Committee may decide to make particular documents available in one or more of the other “official”
languages of the Convention (Arabic, Chinese and Russian).

Distribution and Sales Section,
Palais des Nations,

8-14 Avenue de la Paix,

1211 Geneva 10, Switzerland

They are also available electronically:
http: //mvww.unhchr.ch

INTRODUCTION
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Definition
of the child

Text of Article 1

P ——

For the purposes of the present Convention, a child means every human being below the age
of 18 years unless, under the law applicable to the child, majority is attained earlier.

rticle 1 of the Convention on the

Rights of the Child defines “child”

for the purposes of the Convention

as every human being below the age
of 18. The wording leaves the starting point of
childhood open. Isit birth, conception, or some-
where in between? Had the Convention taken a
position on abortion and related issues, universal
ratification would have been threatened. For the
purposes of the Convention, childhood ends at
the 18th birthday unless, in a particular State,
majority is achieved earlier.

Setting an age for the acquisition of certain rights
or for the loss of certain protectionsis a complex
matter. It balances the concept of the child as a
subject of rights whose evolving capacities must
be respected (acknowledged in articles 5 and 14)
with the concept of the State's obligation to pro-
vide special protection. On someissues, the Con-
vention setsaclear line: no capital punishment or
life imprisonment without the possibility of
release for those under the age of 18 (article 37);
no recruitment into the armed forces or direct par-
ticipation in hostilities for those under the age of
15 (article 38 and see Optional Protocol on the
involvement of children in armed conflict, page
641). On other issues, States are required to set

DEFINITION OF THE CHILD

minimum ages. for employment (article 32) and
for criminal responsibility (article 40). The
requirement to make primary education compuls-
ory aso implies setting an age (article 28).

The Committee on the Rights of the Child has
emphasized that, when States define minimum
agesin legidation, they must do so in the context
of the basic principles within the Convention, in
particular the principle of non-discrimination
(article 2, for example challenging different mar-
riage ages for boys and girls), aswell asthe prin-
ciples of best interests of the child (article 3) and
theright to life and maximum survival and devel-
opment (article 6). There must be respect for the
child’s “evolving capacities’ (article 5). And
there should be consistency, for example, in the
ages set for the compl etion of compulsory educa-
tion and for admission to employment.

In its reporting guidelines, the Committee asks
for information on any minimum ages set in
legidation for various purposes. In comments, it
has encouraged States to review their definition
of childhood and to raise the protective minimum
ages, in particular those for sexual consent,
admission to employment and criminal responsib-
ility. It has also emphasized that gender discrim-
ination should be eliminated. m

Summary
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Extracts from

Committee on the Rights of the Child
Guidelines for Reports to be submitted by States Parties
under the Convention

For full text of Guidelines for Periodic Reports, see Appendix 3, page 674.
Guidelines for Initial Reports
“Definition of the child

Under this section, States Parties are requested to provide relevant information, pursuant to
article 1 of the Convention, concerning the definition of a child under their laws and regula-
tions. In particular, States Parties are requested to provide information on the age of attain-
ment of majority and on the legal minimum ages established for various purposes, including,
inter alia, legal or medical counselling without parental consent, end of compulsory education,
part-time employment, full-time employment, hazardous employment, sexual consent,
marriage, voluntary enlistment into the armed forces, conscription into the armed forces,
voluntarily giving testimony in court, criminal liability, deprivation of liberty, imprisonment and
consumption of alcohol or other controlled substances.”

(CRU/(C/5, para. 12)
Guidelines for Periodic Reports
“11. DEFINITION OF THE CHILD (art.1)

Under this section, States Parties are requested to provide relevant information with respect to
article 1 of the Convention, including on:

Any differences between national legislation and the Convention on the definition of the
child;

The minimum legal age defined by the national legislation for the following:
Legal and medical counselling without parental consent;
Medical treatment or surgery without parental consent;
End of compulsory education;
Admission to employment or work, including hazardous work, part-time and full-time
work;
Marriage;
Sexual consent;
Voluntary enlistment in the armed forces;
Conscription into the armed forces;
Participation in hostilities;
Criminal responsibility;
Deprivation of liberty, including by arrest, detention and imprisonment, inter alia in the
areas of administration of justice, asylum-seeking and placement of children in welfare
and health institutions;
Capital punishment and life imprisonment;
Giving testimony in court, in civil and criminal cases;
Lodging complaints and seeking redress before a court or other relevant authority with-
out parental consent;
Participating in administrative and judicial proceedings affecting the child;
Giving consent to change of identity, including change of name, modification of family
relations, adoption, guardianship;
Having access to information concerning the biological family;
Legal capacity to inherit, to conduct property transactions;
To create and join associations;
Choosing a religion or attending religious school teaching;
Consumption of alcohol and other controlled substances;

Implementation Handbook for the Convention on the Rights of the Child
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instruments are taken into account;

been given consideration;

see Appendix 3, page 674.)

How the minimum age for employment relates to the age of completion of compulsory
schooling, how it affects the right of the child to education and how relevant international

In cases where there is a difference in the legislation between girls and boys, including in
relation to marriage and sexual consent, the extent to which article 2 of the Convention has

In cases where the criteria of puberty is used under criminal law, the extent to which this
provision is differently applied to girls and boys, and whether the principles and provisions
of the Convention are taken into consideration.”

(CRC/C/58, para. 24. The following paragraphs of the Guidelines for Periodic Reports are also
relevant to reporting under this article: 107, 124-125, 134, 147, 153; for full text of Guidelines,

Starting point of childhood for
purposes of Convention

Neither the 1924 nor the 1959 Declaration of the
Rights of the Child define the beginning or end
of childhood. But the Convention’s Preamble
draws attention to the statement in the Preamble
to the 1959 Declaration “that the child, by reason
of hisphysical and mental immaturity needs spe-
cial safeguards and care, including appropriate
legal protection, before as well as after birth”
(editors’ emphasis).

Asmentioned previously, thewording of article 1
of the Convention avoids setting a starting point
for childhood. The intention of those who drafted
the article was to avoid taking a position on
abortion and other pre-birth issues, which would
have threatened the Convention's universal
acceptance. Thus the Manual on Human Rights
Reporting, 1997, advises: “The wording of
article 1 does not specifically address the
guestion of the moment at which *childhood’
should be considered to begin, thus intentionally
avoiding, in view of the prevailing diversity
of national legal solutions, a single solution
common to all States.

“By avoiding a clear reference to either birth or
the moment of conception, the Convention
endorses a flexible and open solution, leaving to
the national legislation the specification of
the moment when childhood or life begins”
(Manual, p. 413)

The preambular statement from the 1959 Declar-
ation, quoted above, caused difficulties within
the Working Group that drafted the Convention.
In order to reach consensus, the Group agreed
that a statement should be placed in the travaux
préparatoires to the effect that “1n adopting this

DEFINITION OF THE CHILD

preambular paragraph, the Working Group
does not intend to prejudice the interpretation of
article 1 or any other provision of the Convention
by States Parties’ (E/CN.4/1989/48, pp. 8-15;
Detrick, p. 110).

Thus, the Convention leaves individual Statesto
balance for themsel ves the conflicting rights and
interests involved in issues such as abortion and
family planning. And it is relevant to note that
article 41 emphasizes that the Convention does
not interfere with any domestic legislation (or
applicableinternational law) “more conducive to
the realization of the rights of the child...”

Obviously most of the articles of the Convention
can apply to the child only after birth. Various
States have, however, found it necessary to lodge
declarations or reservations underlining their
own particular legislative and/or other attitudes
to the unborn child, in particular in relation to the
child’s “inherent right to life” and the State’s
obligation to “ensure to the maximum extent
possible the survival and development of the
child” under article 6.

For example, Argentina stated: “ Concerning art-
icle 1 of the Convention, the Argentine Republic
declaresthat the article must be interpreted to the
effect that achild means every human being from
the moment of conception up to the age of 18.”
(CRCIC/2/Rev.8, p. 13) This reflects the Argen-
tinean Civil Code, which states: “Human exis-
tence begins from conception in the womb;
and a person may acquire certain antenatal
rights, as if he had already been born. These
rights remain irrevocably acquired if those con-
ceived in the womb are born aive, even though
only for moments after being separated from
their mother.” (Argentina IR, para. 38)
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TheHoly See, initsdeclaration, “recognizesthat
the Convention represents an enactment of prin-
ciples previously adopted by the United Nations
and, once effective as a ratified instrument, will
safeguard the rights of the child before aswell as
after birth, as expressly affirmed in the Declara-
tion of the Rights of the Child and restated in the
ninth preambular paragraph of the Convention.
The Holy See remains confident that the ninth
preambular paragraph will serve as the perspec-
tive through which the rest of the Convention
will be interpreted, in conformity with article 31
of the Vienna Convention on the Law of Treaties
of 23 May 1969.” (CRC/C/2/Rev.8, p. 4)

The United Kingdom, in contrast, declared that
it “interprets the Convention as applicable only
following alive birth”. (CRC/C/2/Rev.8, p. 42)

The Committee on the Rights of the Child has
suggested that reservations to preserve State
laws on abortion are unnecessary. But the
Committee has commented adversely on high
rates of abortion, on the use of abortion as a
method of family planning and on “clandestine”
abortions, and has encouraged measures to
reduce the incidence of abortion. The report on
the follow-up to the Fourth World Conference on
Women encourages governments to “consider
reviewing laws containing punitive measures
against women who have undergoneillegal abor-
tions” (A/RES/S-23/3, para. 72(0). For further
discussion see article 6, page 97).

China made the following reservation: “The
People’'s Republic of China shall fulfil its obliga-
tions provided by article 6 of the Convention to the
extent that the Convention is consistent with the
provisions of article 25 concerning family plan-
ning of the Constitution of the People's Republic
of Chinaand with the provisions of article 2 of the
Law of Minor Children of the People's Republic of
China” (CRC/C/2/Rev.8, p. 16)

The Committee, consistent with its general prac-
tice of urging all Statesto withdraw reservations,
commented:

“In the light of the discussion in the
Committee on the question of the continuing
need for the State Party's reservation to
article 6 of the Convention and the information
provided by the State Party that it is open to
considering making adjustments in regard to
its reservation, the Committee encourages the
State Party to review its reservation to the
Convention with a view to its withdrawal.”
(China IRCO, Add.56, para. 24)

Luxembourg stated: “The Government of Luxem-
bourg declares that article 6 of the present
Convention presents no obstacle to implementa-
tion of the provisions of Luxembourg legislation

concerning sex information, the prevention of
back-street abortion and the regulation of preg-
nancy termination.” (CRC/C/2/Rev.8, p. 28)

Other States have declared that they would
interpret article 1 in conformity with their own
legislation or constitutions (see, for example,
CRC/C/2/Rev.8: Botswana, p. 15; Indonesia,
p. 25).

The end of childhood

For the purposes of the Convention on the Rights
of the Child, childhood ends and mgjority is
achieved at the 18th birthday “unless, under the
law applicable to the child, mgority is attained
earlier”. Thus the Convention is more prescrip-
tive, but not inflexible, about defining for its pur-
poses the end of childhood.

The Committee has encouraged States to review
the age of majority if set below 18, and in partic-
ular to raise protective ages. For example:

“The Committee is concerned at the lack of
clarity on the status of children aged between
16 and 18 years....

“The Committee recommends that the State
Party raise the legal age of definition of the
child, which is currently set at 16 years. In this
regard, the legal minimum ages for marriage
and criminal responsibility should be reviewed.”
(Maldives IRCO, Add.91, paras. 13 and 33)

“While the Minors Act sets the age of majority
at 18 years of age, other legislation appears to
set many limits on the levels of protection
available for children over 16 years of age.
The Protection of Children Act, 1990, offers
protection from exploitation in pornography
to all children under 18, but the Committee is
concerned that the Sexual Offences Act, 1992,
offers no special protection to children over
the age of 16 and only limited protection to
those between 14 and 16 years of age.
Children over 16 years of age also appear to
receive limited protection in legislation
requlating the prevention of cruelty to
children. The Committee recommends that
existing legislation be reviewed so as to
increase the level of protection accorded to all
children under 18 years of age.” (Barbados
IRCO, Add.103, para. 14)

The Manual on Human Rights Reporting, 1997,
refers to the age of 18 as “agenera upper bench-
mark”:

“Thisage limit should thus be used by States Par-
tiesasaruleand areference for the establishment
of any other particular age for any specific pur-
pose or activity. This provision further stresses
the need for States Parties to ensure specia pro-
tection to every child below such alimit.

Implementation Handbook for the Convention on the Rights of the Child
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“While setting a general upper limit at 18, art-
icle1allowsfor the child’'smajority to be attained
earlier under the law applicableto the child. Such
expression should in no way be interpreted as a
general escape clause, nor should it allow agesto
be established which might be contrary to the
principles and provisions of the Convention...”
(Manual, p. 414)

In arelevant Genera Comment on a provision
concerning child protection in the International
Covenant on Civil and Political Rights, the
Human Rights Committee emphasizes that pro-
tective ages must not be set “ unreasonably low”,
and that in any case a State Party cannot absolve
itself under the Covenant from obligations to
children under 18 years old, even if they have
reached the age of majority under domestic law.

Article 24 of the Covenant recognizestheright of
every child, without any discrimination, to
receive from his or her family, society and the
State the protection required by his or her status
as “a minor”. The Covenant does not define
“minor”, nor does it indicate the age at which a
child should attain majority. The 1989 General
Comment by the Human Rights Committee
states: “Thisis to be determined by each State
Party in the light of the relevant social and cultu-
ral conditions. In this respect, States should indi-
cate in their reports the age at which the child
attains his majority in civil matters and assumes
criminal responsibility. States should also indi-
cate the age at which achild islegally entitled to
work and the age at which heistreated as an adult
under labour law. States should further indicate
theageat which achildisconsidered adult for the
purposes of article 10, paragraphs 2 and 3 [which
cover separate treatment for juvenile offenders).
However, the Committee notes that the age for
the above purposes should not be set unreason-

ably low and that in any case a State Party cannot
absolve itself from its obligations under the
Covenant regarding persons under the age of 18,
notwithstanding that they have reached the age
of majority under domestic law.” (Human Rights
Committee, General Comment 17, 1989, HRI/
GEN/1/Rev.5, p. 133)

During the drafting of the Convention on the
Rights of the Child, some States' representatives
argued unsuccessfully for an age lower than 18 to
be set. However, the view that the age should be
set high to afford greater protection prevailed (see
E/CN.4/L.1542, pp. 5-6; Detrick, pp. 115-116).
The text alows States in which majority is
attained before the age of 18 to substitute alower
agefor particular purposes—provided doing sois
consistent with the whole of the Convention, and
in particular with its general principles. Equally,
the Convention itself does not insist that States
with higher ages of majority should lower them,
acknowledging that the definition in article 1 is
“for the purposes of the Convention”. All the
rights in the Convention must apply to all under-
18-year-olds, unless mgjority is attained earlier.

It was clear from discussions in the Working
Group drafting the Convention that there is no
generally agreed upon definition of majority in
use, and that in some cases majority can be
attained for some purposes by satisfying criteria
other than age (for example status of marriage,
acquisition of “sufficient understanding”). Refer-
ence was made to the fact that the concept of
majority age “varied widely between countries
and also within national legislation, according
to whether the civil, penal, political or other
aspects of majority were at issue” (E/CN.4/
L.1542, pp. 5-6; Detrick, p. 116). Such differen-
ces have been fully illustrated in the Initial
Reports of States Parties and in discussions

Committee in 2000:

Definition of the child - a dilemma
India discusses the problems of defining childhood in its 1997 Initial Report, examined by the

“Legal enactments invoke differential age-specifics creating a dilemma whether the same human
being is or is not a child, depending upon the law which is being invoked in a given case. Given
the fact that a deprived child’s birth is either inadequately or incorrectly recorded, the reliability
and impact of the laws cannot be fully regulated in terms of age... The disparity between the age-
identified child and the laws applicable in terms of maturity levels and the child's ability to
articulate needs, requires congruent thinking in policy, law statements and their enactments.

“The acceptance of the definition of the child given in the Convention on the Rights of the Child
islikely to have implications on programme planning and budgetary provisions. The Government
of Indiais, therefore, reviewing the legislation and is considering adopting the definition of the
child set out in article 1 of the Convention, wherever it isfeasible and applicable, so that the rights
of children are protected in the society under all circumstances.” (IndialR, paras. 68 and 69)
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between States’ representatives and the Com-
mittee on the Rights of the Child.

Reviewing the definition of “child”

In most societies, until they ratified the
Convention, there had been no comprehensive
consideration of the various laws defining
childhood. Article 1 provokes such areview of
al relevant legislation in each State Party.
The Guidelines for Periodic Reports also
requests information on “any differences
between national legislation and the Convention
on the definition of the child”. The Committee
encourages States to review and harmonize laws
with the Convention’s definition. For example:

... The Committee further recommends that
the prescribed age in the various national
laws be harmonized so as to eliminate
inconsistences, contradictions and gender
disparities, and that the national legislation
be brought into conformity with the
Convention...” (Uganda IRCO, Add.80, para. 26)

“The Committee recommends that the State
Party review, and amend as appropriate,
existing legislation in order to harmonize the
age of majority and the overall definition of
the child, to introduce one minimum legal age
for marriage, to increase the minimum age for
criminal responsibility, to address concerns
related to the minimum age for consulting a
doctor without parental consent and to
establish one minimum age for sexual
consent.” (Lesotho IRCO, Add.147, para. 24)

Defining specific minimum
ages in legislation

The following section discusses briefly the
various issues raised by the Committee’s Guide-
lines for Initial and Periodic Reports (see box,
page 2) in relation to article 1 and the definition
of the child. Both Guidelinesrequest information
on “the minimum legal age defined by the
national legislation” for various purposes. Many
of theissues covered relate to other articlesin the
Convention; further interpretation and discus-
sion will be found in the sections of this Hand-
book on those articles.

The request for information on minimum legal
ages does not imply that the Convention requires
a specific age to be set in each case. The Com-
mittee is simply seeking information on how
domestic law defines the child. In general, min-
imum ages that are protective should be set as
high as possible (for example protecting children
from hazardous labour, custodial sentences or
involvement in armed conflict). Other minimum
ages relate to the child gaining autonomy and to
the need for the State to respect the child's civil

rights and evolving capacities, where a more
flexible system, sensitive to the needs of the
individual child, may be needed.

Some of the minimum ages the Committee seeks
information on in the Guidelines relate to
children’s acquisition of autonomous rights,
as opposed to protective rights: rights to take
actions and make decisions on their own behalf
(for example to obtain legal and medical
counselling and to consent to medical treatment
or surgery without parental consent; to create
and join associations, choose a religion, give
consent to adoption and to changes of identity).

The Convention does not provide direction on the
specific age, or ages, at which children should
acquire such rights, but it does provide a
framework of principles. Under article 12,
children capable of forming views have the right
to express their views freely in al matters
affecting them. Their views must be given “due
weight in accordance with the age and maturity of
the child”. And the Convention emphasizes the
importance of respecting children’s “evolving
capacities’ (article 5, see page 89; also article 14,
see page 198). In some States, in addition to
setting in legislation certain ages for the
acquisition of particular rights, the flexible
concept of the child’sevolving capacities has been
reflected by the inclusion in the law of a general
principle: that children acquire rights to make
decisions for themselves on certain matters once
they have acquired “sufficient understanding”
(see box, page 8). The advantage of such formulas
is that they avoid rigid age barriers; the
disadvantage is that they leave judgements on
when children have acquired sufficient under-
standing to adults, who may not respect the
concept of evolving capacities.

Respect for Convention’s general
principles

The Committee has emphasized consistently that
in setting minimum ages States must have regard
to the entire Convention and in particular to its
genera principles. There must be no discrimina-
tion, the child’s best interests must be a primary
consideration and the child’s maximum survival
and development must be ensured. For example,
the Committee noted:

“... there is a need to consider seriously
questions relating to the legal definition of
the child, in particular the minimum age for
marriage, employment, military service and
testimony before a court. It appears that these
provisions do not sufficiently take into
consideration the principles of the best
interests of the child and non-discrimination.”
(El Salvador IRCO, Add.9, para. 10. See also Sudan
IRCO, Add.10, para. 18)

Implementation Handbook for the Convention on the Rights of the Child
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The importance of the non-discrimination prin-
ciple (article 2) in relation to the definition of
the child is stressed in the Committee’s Guide-
lines for Periodic Reports, which asks specific-
ally for information “in cases where there is a
difference in the legislation between girls and
boys, including in relation to marriage and sexual
consent, the extent to which article 2 of the Con-
vention has been given consideration”; and also
“in cases where the criteria of puberty is used
under criminal law, the extent to which this pro-
vision is differently applied to girls and boys,
and whether the principles and provisions of
the Convention are taken into consideration”
(para. 24; see box on page 2). For example:

“The Committee recommends that the State
Party review its legislation so that the definition
of the child and minimum age requirements
conform to the principles and provisions of
the Convention, and in particular that they
are gender neutral and ensure that they are
enforced.” (Islamic Republic of Iran IRCO,

Add. 123, para. 20)

More generally, the Committee has noted that
physical devel opment —puberty —isnot areliable
guide to the transition from childhood to adult-
hood. In commentsto individual States, the Com-
mittee has recommended that certain protective
minimum ages should be raised — particularly
those relating to sexual consent, access to
employment and criminal responsibility (for
Committee comments, see bel ow, pages 9 and 12,
and also article 34, page 513; article 32, page 488;
and article 40, page 601).

As the Manual on Human Rights Reporting,
1997, states: “1t would bein fact unrealistic to set
a single uniform age for all these possible pur-
poses which would apply in al countries in the
world. Yet, in the light of the principles and pro-
visions of the Convention, such limits cannot be
set at an unreasonably low level or on the basis of
arbitrary criteria. They particularly have to take
the best interests of the child asaprimary consid-
eration, pursuant to article 3, and never give rise
to discrimination as determined by article 2.
Moreover, inthelight of article 41, the most con-
ducive solution for the child should always pre-
vail, which would always prevent lowering the
minimum level of protection provided by the
Convention as a whole or depriving from all
meaningful content the obligations arising there-
from...” (Manual, pp. 414-415)

Some “minimum age’ issues relate both to
increased autonomy and to protection. For exam-
ple, the child’s right to seek legal and medical
counselling and to lodge complaints without
parental consent, and to give testimony in court,

DEFINITION OF THE CHILD

may be crucial to protection from abuse within
the family. It is not in the child’s interests that
a minimum age should be defined for such
purposes.

The list of minimum legal ages the Committee
requestsinformation oninits Guidelinesisby no
means comprehensive. During consideration of
Initial and Second Reports from States Parties,
the following additional age-related issues have
been raised: voting age and the minimum age for
standing in elections; age at which a child can
independently acquire a passport; age limitations
on access to certain media (films, videos, etc.);
age at which achild can join areligious order or
community for life,

In relation to monitoring implementation of the
whole Convention, the Committee has suggested

“that the collection and analysis of statistical
data by age group be guided by the
provisions of article 1 of the Convention...
(United Kingdom dependent territory: Hong Kong
IRCO, Add.63, para. 22)

”

This comment underlines the importance of col-
lecting consistent data on all children up to 18.

The following section covers the various issues
listed in the Guidelines that the Committee seeks
information about under article 1.

Legal or medical counselling without
parental consent

While the Guidelines seeks information on any
“minimum legal age defined by the national
legidlation”, the Convention provides no support
for setting aminimum age bel ow which the child
cannot seek and receive independent legal or
medical counselling. The purpose of the question
is to determine which, if any, children are
excluded from thisright. Theright to seek advice
doesnot initself imply aright to make decisions,
which would be dependent on the child’s evolv-
ing capacities.

Legal counselling. The child'sright to receive
legal counselling without parental consent is
clearly vital to the enforcement of many rights
guaranteed under the Convention, including
some where the child’s interests are distinct
from, or may even be in conflict with, those of
the parents: for example, in cases of violence to
children, including sexual abuse, within the fam-
ily and in institutions; in cases of dispute over
children’s rights to a name or a nationality; in
cases involving separation from parents, family
reunification, illicit transfer and abduction,
adoption, exploitation in employment and other
forms of exploitation.
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The child’s own right to legal assistance when
alleged as or accused of having infringed the
penal law is referred to in article 40(2)(b)(ii).
Similarly, the child whoseliberty isrestricted has
the right to “prompt access to legal and other
appropriate assistance...” under article 37(d). Itis
also necessary for children to be able to receive
legal counselling when exercising their right to
be heard in “any judicial and administrative pro-
ceedings affecting the child...” (article 12(2)),
and to participate in proceedings relating to sep-
aration from parents under article 9.

the child may acquire an independent right to
consent to medical treatment — see below.

Article 24(2)(e) requires States to take appropri-
ate measures to ensure that children as well as
parents “are informed, have access to education
and are supported in the use of basic knowledge
of child health and nutrition, the advantages of
breastfeeding, hygiene and environmental sani-
tation and the prevention of accidents’.

In recommendations relating to the health needs
of adolescents, the Committee has emphasized

that they must have access to confidential advice
and counselling. For example:

“Additionally, it is recommended that the

Medical counselling. The child’'s right to
receive medical counselling without parental
c_onsent IS VIFaI In cases ”_1 WhICh the child's State Party undertake further measures,
V'S_NS and/pr 'nt_ereSts are distinct from, or may including the allocation of adequate human
be in conflict W'th: those of parents —for exam- a4 financial resources, to develop youth-

ple cases of violence and abuse by parents and  friendly counselling, care and rehabilitation
other family members; casesinvolving child/par-  facilities for adolescents that would be

ent conflicts over access to health services and  accessible, without parental consent, where in
treatment decisionsi and the adolescent child’'s the best interests of the child...” (Benin IRCO,
access to family planning education and ser- ~ Add.106, para. 25)

vices. The child'sright to advice and counselling  “The Committee urges the State Party to
isdistinct from consideration of theage at which  address the sexual and reproductive health-

Medical advice and consent for minors

France's Initial Report indicates that French law permits minors of either sex to have access to
contraception and to be supplied with contraceptives on an anonymous basis. A recent law pro-
vides for minors, at their request, to be tested and treated for sexually transmitted diseases free
of charge and anonymously in authorized locations. The law requires that a female below the age
of majority must consent to voluntary interruption of pregnancy and such consent to be given
without her parents being present (France IR, paras. 154-156)

The United Kingdom's Initial Report states that under the Children Act 1989, a child can refuse
to consent to a psychiatric or medical examination or other assessment in child protection pro-
ceedings if he or sheis judged to be of “sufficient understanding”. Following the Gillick case in
1985, under common law children of any age have had the right to give consent to clinical care
and treatment provided they have the maturity to understand the implications of the proposed care
and treatment. A more recent case held that the courts have jurisdiction to override a child’s refu-
sal of treatment when that refusal threatens the child's life (United Kingdom IR, para. 66)

In Sweden, “ Contraceptive guidance is given to children and young persons without their parents
being informed, if thisisthe child’swish. Consideration is paid, however, to the child’s maturity.
Nor are parents informed of an abortion performed on a minor if the child has objected to this
information being given and thereis apresumption that the minor will suffer significant detriment
if the information is divulged to the custodian.” (Sweden 2R, para. 212)

Norway’s Initial Report states that “ Doctors shall provide information about the condition, illness
and treatment to their patients aged 12 years or older... Children between 12 and 16 years may
request the doctor not to give specific information to their parents. Such a request shall be com-
plied with if the doctor finds that the children’s wishes should be respected. The child's degree of
maturity is afactor in thisevaluation.” (Norway IR, para. 73)

Finnish legislation provides for children of sufficient maturity to make their own medical deci-
sions (medical personnel assess maturity in the given situation); if a child aged 12 or more
refuses psychiatric care, any decision on involuntary treatment must be submitted to the
Provincial Court and the child has the right to appeal. (Finland IR, paras. 36 and 37)
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care needs of older children, including those
married at a young age and those in
vulnerable situations. It recommends that the
State Party provide access to information
about sexual and reproductive health, and
that services in this area be user friendly and
address the concerns and need for
confidentiality of adolescents...” (Djibouti IRCO,
Add.131, para. 46)

Medical treatment or surgery
without parental consent

Some countries have set an age at which a child
can give valid consent, or withhold consent, to
medical treatment. Legislation in other countries
providesthat children acquire independent rights
to consent and to withhold consent once they are
judged to have “sufficient understanding” (see
box opposite); in some cases, legislation also
defines a minimum age at which maturity should
be assumed.

In some countries, legislation enables courts to
intervene and order medical treatment of a
child in cases where a parent has refused con-
sent, perhaps on cultural or religious grounds.
This intervention would be justified under the
Convention by article 3(1) and (2).

When compulsory education ends
Article 28(1) (a) and (b) require Statesto achieve
the child’s right to education “progressively and
on the basis of equal opportunity”; primary edu-
cation must be compulsory, and the devel opment
of different forms of secondary education must
be encouraged and made “available and access-
ible to every child”. The ages of primary and
secondary education are not defined by the Con-
vention (see article 28, page 405). Article 32
requires Statesto protect the child from any work
that is likely to interfere with the child’s educa-
tion. The Committee on the Rights of the Child
has indicated the need to coordinate the age at
which compulsory education ends with the age
for access to full-time employment; and the
Guidelines for Periodic Reports reinforces this,
asking, “How the minimum age for employment
relates to the age of completion of compulsory
schooling, how it affects the right of the child
to education and how relevant international
instruments are taken into account” (see also
article 32, page 488). In several cases, the Com-
mittee has expressed concern at “discrepancies’
between the ages and proposed “an equal age”
(see page 489).

Admission to employment or work,
including hazardous work, part-time
and full-time work

Article 32 requires States to protect children
from “any work that is likely to be hazardous or
to interfere with the child's education”, to “pro-
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vide for a minimum age or minimum ages for
admission to employment” and to “provide for
appropriate regulation of the hours and condi-
tions of employment”. The Committee on the
Rights of the Child has in several cases recom-
mended that minimum ages should be raised,
and, further, has frequently recommended that
States should ratify the relevant International
Labour Organization’s Conventions on min-
imum ages for employment (see article 32, page
489).

Sexual consent

In most countries, a minimum age is set below
which children are judged incapable of consent-
ing to any form of sexual activity with others.
The definition of sexual abuse and exploitation
includes not only conduct involving violence
or other forms of coercion, but also all sexual
conduct with a child below a certain age, even
when it was or appeared to be consensual (see
also article 19, page 264 and article 34, page
513). Consequently sexual intercourse with a
child below the age of consent rendersthe perpe-
trator automatically liable to the charge of rape.

The Committee on the Rights of the Child has
emphasized the importance of setting a min-
imum age below which a child's consent is not
to be considered valid.

The Committee has proposed to various
countries that the age set should be raised.

It is assumed that the status of marriage implies
an ability to consent to sex with one's partner.
The Guidelines for Periodic Reports asks
whether the non-discrimination requirements of
the Convention’sarticle 2 have been given ample
consideration “in cases where there is a differ-
ence in the legislation between girls and boys,
including in relation to marriage and sexual con-
sent...” (para. 24)

During discussion of Uruguay’s Initial Report, a
Committee member noted that the age of con-
sent was fixed at 14 years for boys and 12 years
for girls; the Convention did not countenance a
distinction of that nature (Uruguay SR.326, para.
18). In some cases, the Committee has noted
that there is no age for consent for boys (see,
for example, India IRCO, Add.115, para. 26;
Lesotho IRCO, Add.147, para. 23).

The Committee has expressed concern at
disparities between ages of consent to
heterosexual and to homosexual activities,
which amount to discrimination on grounds of
sexual orientation:

“... concern is expressed at the insufficient
efforts made to provide against
discrimination based on sexual orientation.
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While the Committee notes the Isle of Man’s
intention to reduce the legal age for consent
to homosexual relations from 21 to 18 years,
it remains concerned about the disparity that
continues to exist between the ages for
consent to heterosexual (16 years) and
homosexual relations.

“It is recommended that the Isle of Man take
all appropriate measures, including of a
legislative nature, to prevent discrimination
based on the grounds of sexual orientation
and to fully comply with article 2 of the
Convention.” (United Kingdom — Isle of Man
IRCO, Add.134, paras. 22 and 23. See also United
Kingdom — Overseas Territories IRCO, Add. 135,
paras. 25 and 26)

Marriage

In many societies, an age is set when children
may marry without parental consent (usually the
age of mgjority), and alower ageis set when they
may marry with parental consent. In some soci-
eties, marriage is permitted in exceptional cases
at an earlier age with the permission of acourt or
other authority, for example when a girl is preg-
nant or has a child. Marriage age is of particular
significance because in many countries upon
marrying children are assumed to acquire major-
ity and thus to lose their protective rights under
the Convention. During discussion of Senegal’s
Initial Report, a Committee member commented
on this form of discrimination against girls: “It
was argued by some countries that a low mar-
riage age for girls was an advantage because it
would legitimize the relationship in case of preg-
nancy, but, in the Committee’s view, that was not
avery strong argument when set against the neg-
ative consequences in later life” (Senegal
SR.248, para. 11)

The Committee on the Elimination of
Discrimination against Women has proposed in a
General Recommendation that the minimum age
for marriage should be 18 years (see page 11).

The Committee on the Rights of the Child has
emphasized to many States Partiesthat the age of
marriage for both girls and boys must be the
sameto conform with article 2 of the Convention
and that ages should not be set too low (implying
in its comments that 14 years old is too low) to
conformwith other general principlessuch asthe
best interests of the child and the right to max-
imum survival and devel opment:

“The Committee is concerned that the national
legislation establishes a different minimum
age for marriage between boys and girls and
that it authorizes the marriages of girls as
young as 14 years of age who have obtained
parental consent from the father or the
mother. Such situations may raise the question
of compatibility with the principles of non-
discrimination and the best interests of the

child, in particular as these children will be
considered as adults and therefore no longer
eligible for the protection afforded by the
Convention.” (Madagascar IRCO, Add.26, para. 9)

In recommending equalization of the legal age
for marriage, the Committee has emphasized that
it should be achieved by raising the age for girls,
not lowering that for boys. Thus, following
examination of Yemen's Second Report, it stated:

“The Committee remains concerned that the
legal ‘ages of maturity’, which refer to the
criterion of puberty, set at 10 years for boys
and at 9 years for girls, are too low ....
Furthermore, the Committee reiterates its
deep concern (see Yemen IRCO, Add.47, para.
7) at the fact that the State Party has lowered
the minimum legal age for marriage of boys
from 18 to 15, instead of increasing that of
girls. The Committee recommends that the
State Party introduce adequate reforms into
its legislation in order to raise the ages of
maturity and criminal responsibility and the
minimum age for marriage, with a view to
bringing them into full conformity with the
principles and provisions of the Convention. In
this regard, the Committee encourages the
State Party to undertake awareness-raising
campaigns regarding the harmful effects of
early marriages.” (Yemen 2RCO, Add.102,

para. 16)

The Committee has also expressed concern
about discriminatory situations in which differ-
ent laws may provide different marriage ages
within one State — thus asserting its view that the
genera principles of the Convention should
override the cultural and religious background to
such discrimination:

“The Committee is worried about the
existence of disparities concerning the three
different laws (Sri Lankan, Kandyan and
Muslim) regulating the minimum age for
marriage. These legislations establish different
minimum ages for marriage between boys
and girls and authorize the marriages of girls
as young as 12 years of age who have
obtained parental consent from the parents.
Such situations may raise the question of
compatibility with the principles of non-
discrimination and the best interests of the
child...”

“The Committee strongly recommends that
consideration should be given to raising and
standardizing the age for contracting mar-
riage in all communities...” (Sri Lanka IRCO,
Add.40, paras. 11 and 28)

“The Committee welcomes the decision of the
State Party to review the legislation setting a
lower age for marriage for children resident
in or nationals of other States. The Committee
encourages the State Party to consider

Implementation Handbook for the Convention on the Rights of the Child
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changes in the legislation with a view to
increasing protection against the harmful
effects of early marriage and to eliminating
discrimination among children within its
jurisdiction.” (Sweden 2RCO, Add.101, para. 10)

The Universal Declaration of Human Rights, in
article 16, states that men and women “of full
age’ have the right to marry and to found a
family. The Convention on Consent to Marriage,
Minimum Age for Marriage and Registration of
Marriages (1962) notes this in its Preamble and
goes on to reaffirm that all States should take all
appropriate measures to eliminate completely
child marriages and the betrothal of young girls
before the age of puberty. Its article 2 requires
State Parties to “take legislative action to specify
a minimum age for marriage. No marriage
shall be legally entered into by any person under
this age, except where a competent authority has
granted a dispensation as to age, for serious
reasons, in the interests of the intending
spouses.”

Thus this Convention does not set a minimum
age for marriage. But a General Assembly
Recommendation on Consent to Marriage, Min-
imum Age for Marriage and Registration of
Marriages 1965 proposes in Principle Il that the
minimum age prescribed in law “in any case
shall not be less than fifteen years of age”.

In 1994 the Committee on the Elimination of
Discrimination against Women (CEDAW) made
a General Recommendation on equality in mar-
riage and family relations, which proposes that
the minimum age for marriage should be 18 for
both women and men. Within the Recommenda-
tion, CEDAW analyzesthree articlesin the Con-
vention on the Elimination of All Forms of
Discrimination against Women that have special
significance for the status of women in the
family, as acontribution to the International Year
of the Family (1994). Article 16 of the Conven-
tion requires States to take all appropriate

measures to eliminate discrimination against
women in all matters relating to marriage and
family relations. Paragraph 2 requires that “The
betrothal and the marriage of a child shall have
no legal effect, and all necessary action, includ-
ing legislation, shall be taken to specify a
minimum age for marriage and to make the
registration of marriages in an official registry
compulsory.”

CEDAW comments: “In the Vienna Declaration
and Programme of Action adopted by the World
Conference on Human Rights, held at Vienna
from 14 to 25 June 1993, States are urged to
repeal existing laws and regulations and to
remove customs and practices which discrim-

DEFINITION OF THE CHILD

inate against and cause harm to the girl child. Art-
icle 16(2) and the provisions of the Convention
on the Rights of the Child preclude States Parties
from permitting or giving validity to a marriage
between persons who have not attained their
majority. In the context of the Convention on the
Rights of the Child, ‘achild means every human
being below the age of 18 years unless, under the
law applicable to the child, majority is attained
earlier'.

“Notwithstanding this definition, and bearing in
mind the provisions of the Vienna Declaration,
the Committee considers that the minimum age
for marriage should be 18 yearsfor both man and
woman. When men and women marry, they
assume important responsibilities. Consequent-
ly, marriage should not be permitted before they
have attained full maturity and capacity to act.
According to the World Health Organization,
when minors, particularly girls, marry and have
children, their health can be adversely affected
and their education is impeded. As aresult their
economic autonomy is restricted...

“Some countries provide for different ages for
marriage for men and women. As such provi-
sions assume incorrectly that women have a dif-
ferent rate of intellectual devel opment from men,
or that their stage of physical and intellectual
development at marriage is immaterial, these
provisions should be abolished. In other coun-
tries, the betrothal of girls or undertakings by
family members on their behalf is permitted.
Such measures contravene not only the Conven-
tion, but also a woman's right freely to choose
her partner.

“ States Parties should also require the registra-
tion of all marriages whether contracted civilly
or according to custom or religious law. The
State can thereby ensure compliance with the
Convention and establish equality between
partners, a minimum age for marriage, prohibi-
tion of bigamy and polygamy and the protection
of the rights of children” (Committee on
the Elimination of Discrimination against
Women, General Recommendation 21, 1994,
HRI/GEN/L/Rev.5, pp. 229 and 230)

Voluntary enlistment and
conscription into armed forces;
participation in hostilities

Article 38 of the Convention on the Rights of the
Child requires States to refrain from recruiting
into their armed forces anyone who has not
attained the age of 15, and, in recruiting children
between the ages of 15 and 18, “to give priority
to those who are oldest”. In addition States Par-
ties must “take all feasible measures to ensure
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that persons who have not attained the age of fif-
teen years do not take adirect part in hostilities’.
In May 2000 the United Nations General
Assembly adopted the Optional Protocol to the
Convention on the involvement of children in
armed conflict to increase protection and the
Committee encourages all States Parties to sign
and ratify the Protocol without delay (for full dis-
cussion, see pag 641).

The Committee on the Rights of the Child has
commended States that have set a higher age
limit on recruitment than 15 and that have rati-
fied the Additional Protocolsto the Geneva Con-
ventions. The Committee has stated clearly that
it believesthere should be no involvement in hos-
tilities and no recruitment into the armed forces
of anyone under 18 years old.

Criminal responsibility

Article 40(3)(a) of the Convention on the Rights
of the Child requires“the establishment of amin-
imum age below which children shall be pre-
sumed not to have the capacity to infringe the
pena law”.

The report of the Committee's Genera Discus-
sion on “Administration of juvenile justice”
states:

“It was particularly felt that the general
principles of the Convention had not been
adequately reflected in national legislation or
practice. In relation to non-discrimination,
particular concern was expressed about
instances where criteria of a subjective and
arbitrary nature (such as with regard to the
attainment of puberty, the age of discernment
or the personality of the child) still prevailed
in the assessment of the criminal responsibility
of children and in deciding upon the measures
applicable to them.” (Report on the tenth
session, October/November 1995, CRC/C/46,

para. 218)

Itisclear, fromthe Initial and Second Reports of
States Parties and from the reports of discussions
with the Committee, that the definition of the age
of criminal responsibility is often blurred. In
some States, it appears, paradoxically, that chil-
dren can be liable under criminal law for major
offences at ayounger age than they can be liable
for minor offences.

The Committee has, in severa cases, underlined
that aminimum age must be defined in legislation.
For many States, the Committee has urged
that the age should be raised, and the Committee
has welcomed proposals to set the age at 18. For
example:

“The Committee expresses concern regarding
the low legal age of criminal responsibility
(10 years).

“The Committee recommends that the State
Party raise the legal age of criminal
responsibility to a more internationally
acceptable age by amending its legislation in
this regard.” (Suriname IRCO, Add. 130, paras. 19
and 20)

“The Committee urges the State Party to raise
the minimum age of criminal responsibility
and to ensure that children aged 15 to 18
years are accorded the protection of juvenile
justice provisions and are not treated as
adults...” (Ethiopia 2RCO, Add. 144, para. 29)

The Committee has also indicated that the age of
criminal  responsibility must be consistent
throughout a State's jurisdiction. The United
Nations Standard Minimum Rulesfor the Admin-
istration of Juvenile Justice, the “Beljing Rules’,
proposesin rule 4: “In those legal systems recog-
nizing the concept of the age of criminal respons-
ibility for juveniles, the beginning of that age shall
not be fixed at too low an age level, bearing in
mind the facts of emotiona, mental and intellec-
tual maturity” (for further discussion and text of the
Committee’'s comments, see article 40, page 601).

Deprivation of liberty; imprisonment
Article 37(b) requires that “no child shall be
deprived of his or her liberty unlawfully or arbi-
trarily. The arrest, detention or imprisonment of
a child shall be in conformity with the law and
shall be used only as a measure of last resort and
for the shortest appropriate period of time”.
While the Convention on the Rights of the Child
sets no lower age limit on restriction of liberty, it
is clear from the Committee’'s comments that it
believes that the minimum age should be set in
relation to the other basic principles of the Con-
vention, and in particular to articles 2, 3 and 6;
and the Committee has expressed concern at
restriction of the liberty of young children. In
article 9, the principle that a child shall only be
separated from his or her parents when such sep-
aration “is necessary for the best interests of the
child” places further limits on restriction of lib-
erty away from the family.

The Guidelines for Periodic Reports expands on
the information requested: that it should cover
the minimum legal age defined in the national
legislation for “Deprivation of liberty, including
by arrest, detention and imprisonment, inter alia
in the areas of administration of justice, asylum-
seeking and placement of childreninwelfareand
health institutions” (para. 24; see also article 37,
page 549), emphasizing that article 37 appliesto
any restriction of liberty of the child, not just to
that occurring within the penal system.

Implementation Handbook for the Convention on the Rights of the Child
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Capital punishment and life
imprisonment

Article 37(a) of the Convention on the Rights of
the Child bars the imposition of capital punish-
ment and life imprisonment without the possibil-
ity of release for offences committed before the
age of 18. In several cases, the Committee has
expressed concern at breaches of this clear
prohibition. In addition, the Committee has
expressed concern at situations in which the law
technically still allows capital punishment of
those under the age of 18, although the sentence
isnot applied in practice, and at situationswhere
suspended sentences of death are permitted for
under-18s (see article 37, page 547).

Giving testimony in court, in civil
and criminal cases

Article 12(2) requires that the child shall have
the opportunity to be heard in any judicial and
administrative proceedingsthat affect him or her.
Here again, the Convention does not suggest that
a minimum age be set; the Committee seeks
information through the Guidelines on whether
children below a certain age are barred from
being heard in either civil or criminal cases.

Civil cases involving children include those
concerned with custody and the upbringing of
children, including separation from parents,
adoption and so forth.

Criminal cases involving children include those
in which the child gives evidence, including
when the child is being prosecuted for acriminal
offence; cases in which others are being prose-
cuted for offences against the child; and cases
involving other parties when the child is a wit-
ness. In relation to children alleged as or accused
of having infringed the penal law, under article
40(2)(b)(iv) they must not be compelled to give
testimony.

The Committee has noted the importance of ena-
bling children to give evidencein casesinvolving
the prevention of violence and exploitation,
including the sexual exploitation of children. It
has commended States that have made special
arrangements to hear evidence from children in
such cases (see article 19, page 274).

Lodging complaints and seeking
redress without parental consent
before a court or other authority

The Committee on the Rights of the Child has
indicated that the full implementation of article
12 requiresthe child to have accessto complaints
procedures (see page 171). The child’s ability to
lodge complaints and seek redress without
parental consent before a court is particularly
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important in relation to complaints concerning
violence or exploitation, including sexual exploi-
tation, within the family. There is no suggestion
in the Convention that children below a certain
age should not be able to lodge complaints or
apply to courts or other bodies for redress, with
or without parental consent; any decision to
exclude a child from such rights would have to
be made in the context of the genera principles
including non-discrimination and best interests.

Participating in administrative

and judicial procedures affecting

the child

As noted above, article 12(2) of the Convention
on the Rights of the Child requires that the child
is provided with an opportunity to be heard in
any judicial and administrative proceedings
affecting him or her. The Convention sets no age
limit on thisright (see article 12, page 165).

Giving consent to change of identity,
including change of name,
modification of family relations,
adoption, guardianship

Article 8 of the Convention requires respect for
the right of the child to preserve his or her
identity, including nationality, name and family
relations. The Convention does not suggest that
there should be a minimum age for recognition
of thisright. It appears that very few States have
defined in legislation arrangements for the
child’'s consent in relation to all aspects of
changing identity.

The request for information on these individual
aspects of change of identity is included in the
Guidelines for Periodic Reports, but was not in
the Guidelines for Initial Reports, so few Initial
Reports have included comprehensive informa-
tion and there has been little discussion with the
Committee. Many States did indicate in Initial
Reports that they have established an age at
which the child has a right to consent or refuse
consent to his or her adoption. The Committee
has welcomed moves to reduce the age at which
the child’s consent is required for adoption,
for example from 15 in Belgium (see article 21,
page 298).

Having access to information about
the child’s biological family

Article 7 of the Convention on the Rights of the
Child requires that the child has “as far as pos-
sible, theright to know ... hisor her parents’. The
right to knowledge of biological parents is of
particular importance to adopted children and
children born through artificial means of concep-
tion. In many States, legislation places limits
both on the information made available to the
child and the age at which any information is
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available to the child. Implementation of this
right depends on sufficient information being
included in the registration of the child’'s birth
and on how theinformation is made accessibleto
the child (seearticle 7, page 116). In many States
adopted children up to the age of 18 do not
have aright of access to information about their
biological parents, which appears to breach
article 7.

The Guidelines for Periodic Reports, in addition
to seeking information on the minimum age
defined inlegidlation for the child’s accessto this
information, also asks in its section on adoption
(para. 83) for information on “the effects of
adoption on the rights of the child, particularly
his or her civil rights, including the child’s iden-
tity and the right of the child to know his or her
biological parents’.

Legal capacity to inherit, to conduct
property transactions

In some States the capacity to inherit and to
conduct property transactions is achieved only
with majority and/or on marriage; in others,
various ages are set in legislation. Where min-
imum ages are set, they should be consistent with
the Convention’s general principles, in particular
of non-discrimination and the best interests of
the child.

The Committee on the Elimination of Discrimi-
nation against Women (CEDAW), in a General
Recommendation, notes that, in many countries,
law and practice concerning inheritance and
property result in serious discrimination against
women: “...\Women may receive a smaller share
of the husband’'s or father's property at his
death than would widowers and sons’ (Commit-
tee on the Elimination of Discrimination against
Women, General Recommendation 21, 1994,
HRI/GEN/L/Rev.5, p. 229). Such discrimination
may also affect those under 18 years old, in
which case it raises an issue under the Conven-
tion on the Rights of the Child. The Committee
onthe Rightsof the Child hascommented on dis-
crimination in inheritance:

“...The Committee notes in particular the lack
of conformity of legislative provisions
concerning non-discrimination including in
relation to marriage, inheritance and parental
property.” (Nepal IRCO, Add.57, para. 10)

Legal capacity to create or join
associations

The child'sright to freedom of association isre-
cognized in the Convention on the Rights of

the Child under article 15, and the Committee
has emphasized that thisright islinked to articles
12 and 13 in realizing the child's rights to parti-
cipation.

Some Statesindicated in their Initial Reportsthat
thereis an age below which children are not per-
mitted to join associations or to do so without the
agreement of their parents. The Convention pro-
vides no support for arbitrary limitations on the
child’s right to freedom of association (see art-
icle 15, page 205).

Choosing a religion; attending
religious education in school

Article 14 requires respect for the child's right
to freedom of thought, conscience and religion.
Few States as yet have legislation specifically
upholding the child’s right to freedom of reli-
gion, but in some States an ageis specified when
decisions concerning religious upbringing and
education transfer from the parent to the child. In
States in which religious education is allowed in
schools, there may be provisions in legislation
allowing students to opt out of particular reli-
gious teaching and/or worship, and/or giving
them aright to alternative teaching. Article 14(2)
requires States to respect the rights and duties of
parents “to provide direction to the child in the
exercise of hisor her right in amanner consistent
with the evolving capacities of the child” (see
article 14, page 193).

Consumption of alcohol and other
controlled substances

Article 33 requires Statesto take “all appropriate
measures, including legislative, administrative,
social and educational measures, to protect chil-
dren from the illicit use of narcotic drugs and
psychotropic substances as defined in the rel-
evant internationa treaties... ” Many States have
made it an offence to sell alcohol and tobacco
products and any other controlled substances to
children below a certain age. The setting of such
ages should be related to the basic principles of
articles 2, 3 and 6 (see article 33, page 495).

The Committee commented on the low age setin
United Kingdom law:

“...Concern is also expressed at the low
minimum age for the consumption of alcohol
in private in the Falkland Islands (5 years)...”
(United Kingdom — Overseas Territories IRCO,
Add.135, para. 21)

Implementation Handbook for the Convention on the Rights of the Child
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Have appropriate general measures of implementation been taken in relation to article 1,
including:

O identification and coordination of the responsible departments and agencies at all
levels of government (definition of the child in article 1 is relevant to all
government departments)

0 identification of relevant non-governmental organizations/civil society partners?

0 a comprehensive review to ensure that all legislation, policy and practice is
compatible with the article, for all children in all parts of the jurisdiction?

adoption of a strategy to secure full implementation

which includes where necessary the identification of goals and indicators of
progress?
which does not affect any provisions which are more conducive to the rights of
the child?
which recognizes other relevant international standards?
which involves where necessary international cooperation?
(Such measures may be a part of an overall governmental strategy for implementing
the Convention as a whole.)
budgetary analysis and allocation of necessary resources?
development of mechanisms for monitoring and evaluation?
making the implications of article 1 widely known to adults and children?
development of appropriate training and awareness-raising (in relation to article 1
likely to include the training of all those working with or for children, and
education for parenting)?

o S P) ga P) ';4«\ P Z z- z- Z 1
Does the State define childhood for the purposes of the Convention as beginning
O at birth?
01 for some purposes before birth?
0 Does a child acquire all adult rights by his or her 18th birthday or earlier?
Do all children acquire the right to vote and to stand for election
O at 18?
O before 18?
Are protective minimum ages defined in legislation for the following:
O beginning and end of compulsory education?
0 admission to employment, including
00 hazardous work?
O part-time work?
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0 full-time work?
giving a valid consent to sexual activities?
marriage?
access to certain categories of violent/pornographic media?
buying/consuming alcohol or other controlled substances?
voluntary enlistment in the armed forces?
criminal responsibility?
deprivation of liberty in any situation, including in the juvenile justice system;
immigration, including asylum-seeking; and in education, welfare and health
institutions?
Are capital punishment and life imprisonment prohibited for offences committed
below the age of 18?
Is conscription into the armed forces prohibited below the age of 18?
Does the State take all feasible measures to ensure that under 18 year-olds do not
take a direct part in hostilities?
Is any general principle established in legislation that once a child has acquired
“sufficient understanding”, he or she acquires certain rights of decision-making?
Are there mechanisms for assessing the capacity/competence of a child?
Can a child appeal against such assessments?
Are there other ways in which legislation respects the concept of the child’s
“evolving capacities”?
Do children acquire rights, either at prescribed ages, or in defined circumstances, for
O having medical treatment or surgery without parental consent?
giving testimony in court
O in civil cases?
O in criminal cases?
leaving home without parental consent?
choosing residence and contact arrangements when parents separate?
acquiring a passport?
lodging complaints and seeking redress before a court or other relevant
authority without parental consent?
participating in administrative and judicial proceedings affecting the child?
giving consent to change of identity, including
0 change of name?
O nationality?
0 modification of family relations?
O adoption?
O guardianship?
having access to information concerning his or her biological origins (e.g. in
cases of adoption, artificial forms of conception, etc.)?
having legal capacity to inherit?
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conducting property transactions?

creating and joining associations?

choosing a religion?

choosing to attend/not attend religious education in school?
joining a religious community?

00 Where such minimum ages are defined in legislation, have they been reviewed in
the light of the Convention’s basic principles, in particular of non-discrimination,
best interests of the child and right to maximum survival and development (articles
2, 3, and 6)?

Do the legal provisions relating to the attainment of majority, acquisition of specific
rights at a particular age or set minimum ages, as mentioned above, apply to all
children without discrimination on any ground?

EWMM . The Convention is indivisible and its articles are interdependent.
The definition of the child in article 1 is relevant to the implementation of each article of
the Convention.

Particular regard should be paid to:
The general principles

Article 2: all rights to be recognized for each child in the jurisdiction without discrimination on any
ground

Article 3(1): the best interests of the child to be a primary consideration in all actions concerning
children

Article 6: right to life and maximum possible survival and development

Article 12: respect for the child’s views in all matters affecting the child; opportunity to be heard in
any judicial or administrative proceedings affecting the child

Closely related articles
Articles whose implementation is particularly related to that of article 1 include:
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Article 5: respect for the child’s “evolving capacities” (also article 14(2))

Article 24: access to medical advice and counselling; consent to treatment

Article 28: ages for compulsory education

Article 32: setting of ages for admission to employment

Article 34: age of sexual consent

Article 37: no capital punishment or life imprisonment for offences committed below the age of 18
Article 38: minimum age for recruitment into armed forces and participation in hostilities

Article 40: age of criminal responsibility

Optional Protocol to the Convention on the Rights of the Child on the involvement of children in
armed conflict
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Non-
discrimination

I

Text of Article 2

1. States Parties shall respect and ensure the rights set forth in the present Convention to
each child within their jurisdiction without discrimination of any kind, irrespective of the
child’s or his or her parent’s or legal guardian’s race, colour, sex, language, religion, political
or other opinion, national, ethnic or social origin, property, disability, birth or other status.

2. States Parties shall take all appropriate measures to ensure that the child is protected
against all forms of discrimination or punishment on the basis of the status, activities,

expressed opinions, or beliefs of the child’s parents, legal guardians, or family members.

he first paragraph of article 2, along

with article 3(2) and article 4, sets out

the fundamental obligations of States

Parties in relation to the rights outlined
in the remainder of the Convention on the Rights
of the Child — to “respect and ensure” all the
rights in the Convention to all children in their
jurisdiction without discrimination of any kind.
“Non-discrimination” has been identified by
the Committee on the Rights of the Child as a
genera principle of fundamental importance for
implementation of the whole Convention. The
Committee has emphasized the importance of
collecting disaggregated datain order to monitor
the extent of discrimination.

In a relevant General Comment, the Human
Rights Committee proposes that the term “dis-
crimination” should be understood to imply “any
distinction, exclusion, restriction or preference
which is based on any ground such as race,
colour, sex, language, religion, political or other

NON-DISCRIMINATION

opinion, national or social origin, property, birth
or other status, and which has the purpose or
effect of nullifying or impairing the recognition,
enjoyment or exercise by al persons, on an equal
footing, of all rights and freedoms”.

The non-discrimination principle does not bar
affirmative action, the legitimate differentiation
in treatment of individual children; a Human
Rights Committee General Comment emphas-
izesthat Stateswill often have to take affirmative
action to diminish or eliminate conditions that
cause or help to perpetuate discrimination. In its
Preamble, the Convention on the Rights
of the Child recognizes that “in all countriesin
the world, there are children living in exception-
ally difficult conditions, and that such children
need special consideration...”. In this respect,
the Committee on the Rights of the Child has
consistently underlined the need to give special
attention to disadvantaged and vulnerable
groups.

Summary
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The implications of discrimination in relation to
particular rights of the child are covered in this
I mplementation Handbook under the other cor-
responding Convention articles. Certain articles
set out special provisions for children particul ar-
ly proneto forms of discrimination, for example,
disabled children (article 23), and refugee chil-
dren (article 22). Because discriminationisat the

root of various forms of child exploitation, other
articles to protect the child call for action that
involves challenging discrimination.

Paragraph 2 of article 2 asserts the need to pro-
tect children from all forms of discrimination or
punishment on the basis of the status or activities
of their parents and others close to them. "

Extracts from

Committee on the Rights of the Child
Guidelines for Reports to be submitted by States Parties

under the Convention

For full text of Guidelines for Periodic Reports, see Appendix 3, page 674.

Guidelines for Initial Reports
“General principles

Relevant information, including the principal legislative, judicial, administrative or other
measures in force or foreseen, factors and difficulties encountered and progress achieved in
implementing the provisions of the Convention, and implementation priorities and specific
goals for the future should be provided in respect of:

(a) Non-discrimination (art. 2);

In addition, States Parties are encouraged to provide relevant information on the application
of these principles in the implementation of articles listed elsewhere in these guidelines.”

(CRC/C/5, paras. 13 and 14)

Guidelines for Periodic Reports
“Ill. GENERAL PRINCIPLES

A. Non-discrimination (art. 2)

Reports should indicate whether the principle of non-discrimination is included as a binding
principle in the Constitution or in domestic legislation specifically for children and whether
all the possible grounds for discrimination spelled out in article 2 of the Convention are
reflected in such legal provisions. Reports should further indicate the measures adopted to
ensure the rights set forth in the Convention to each child under the jurisdiction of the State
without discrimination of any kind, including non-nationals, refugees and asylum-seekers.

Information should be provided on steps taken to ensure that discrimination is prevented
and combated, both in law and practice, including discrimination on the basis of race, colour,
sex, language, religion, political or other opinion, national, ethnic or social origin, property,
disability, birth or other status of the child, his/her parents or legal guardians.

Please indicate the specific measures adopted to reduce economic, social and geographical
disparities, including between rural and urban areas, to prevent discrimination against the
most disadvantaged groups of children, including children belonging to minorities or indige-
nous communities, disabled children, children born out of wedlock, children who are non-
nationals, migrants, displaced, refugees or asylum-seekers, and children who are living and/or

working on the streets.

Please provide information on the specific measures taken to eliminate discrimination
against girls and when appropriate indicate measures adopted as a follow-up to the Fourth

World Conference on Women.

Please indicate measures taken to collect disaggregated data for the various groups of chil-

dren mentioned above.

Implementation Handbook for the Convention on the Rights of the Child



What measures have been taken to prevent and eliminate attitudes to and prejudice against
children contributing to social or ethnic tension, racism and xenophobia?

Information should also be provided on the measures pursuant to article 2, paragraph 2
taken to ensure that the child is protected against all forms of discrimination or punishment
on the basis of the status, activities, expressed opinions or beliefs of the child’s parents, legal
guardians or family members.

Please indicate major problems encountered in implementing the provisions of article 2 and
plans to solve these problems, as well as any evaluation of progress in preventing and com-
bating all forms of discrimination, including those arising from negative traditional prac-
tices.”

(CRC/C/58, paras. 25 - 32. The following paragraphs of the Guidelines for Periodic Reports
are also relevant to reporting under this article: 24, 64, 65, 74, 76, 80, 87, 92, 93, 106, 109,
115, 118, 120, 128, 132, 138, 143, 152, 159, 161, 164, 166; for full text of Guidelines, see

Full page view ;D ;’B 'V |A Backto contents Previous location

Appendix 3, page 674.)

Definition of “discrimination”

The term “discrimination” is not defined in the
Convention, nor isit defined in the International
Covenant on Civil and Political Rights, which
includes a similar non-discrimination principle.
The Committee on the Rights of the Child has
asserted the fundamental importance of article 2
and raises the issue of non-discrimination in its
consideration of each State Party report. The
Committee has not, as at May 2002, issued
any interpretative General Comment on article 2.
But initsfirst General Comment, issued in 2001,
on the aims of education, the Committee states:

“Discrimination on the basis of any of the
grounds listed in article 2 of the Convention,
whether it is overt or hidden, offends the
human dignity of the child and is capable of
undermining or even destroying the capacity
of the child to benefit from educational
opportunities.”

It goes on to detail discriminatory practices
which

“are in direct contradiction with the
requirements in article 29(1)(a) that education
be directed to ‘the development of the child’s
personality, talents and mental and physical
abilities to their fullest potential’.” (Committee
on the Rights of the Child, General Comment 1,
2001, HRI/GEN/1/Rev.5, p. 257. See article 29,
page 434.)

The Human Rights Committee, which oversees
the International Covenant on Civil and Political
Rights, issued a General Comment in 1989
which notes definitions of discrimination in
other human rights instruments and proposes a
genera definition.

Under article 2 of the International Covenant on
Civil and Political Rights, “Each State Party to
the present Covenant undertakes to respect and
toensureto al individualswithinitsterritory and

NON-DISCRIMINATION

subject to itsjurisdiction the rights recognized in
the present Covenant, without distinction of any
kind, such as race, colour, sex, language, reli-
gion, political or other opinion, national or social
origin, property, birth or other status’.

Article 24(1) of the Covenant also requires that
“Every child shall have, without any discrimina-
tion as to race, colour, sex, language, religion,
national or social origin, property or birth, the
right to such measures of protection as are
required by his status as a minor, on the part of
his family, society and the State...”

And the Covenant’s article 26 states:. “All per-
sons are equal before the law and are entitled
without any discrimination to the equal protec-
tion of the law. In this respect, the law shall pro-
hibit any discrimination and guarantee to al
persons equal and effective protection against
discrimination on any ground such as race,
colour, sex, language, religion, political or other
opinion, national or social origin, property, birth
or other status.”

The Human Rights Committeg, in its 1989 Gen-
eral Comment, emphasizes that “non-discrim-
ination, together with equality before thelaw and
equal protection of the law without any discrim-
ination, constitute a basic and general principle
relating to the protection of human rights’. The
Human Rights Committee notes that “the term
“discrimination’ as used in the Covenant should
be understood to imply any distinction, exclu-
sion, restriction or preference which is based on
any ground such as race, colour, sex, language,
religion, political or other opinion, national or
social origin, property, birth or other status, and
which has the purpose or effect of nullifying or
impairing the recognition, enjoyment or exercize
by al persons, on an equal footing, of all rights
and freedoms”.
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The Human Rights Committee quotesarticle 1 of
the International Convention on the Elimination
of All Forms of Racial Discrimination and art-
icle 1 of the Convention on the Elimination of
All Forms of Discrimination against \Women
which use asimilar definition.

The Human Rights Committee goes on to
emphasize that the “enjoyment of rights and
freedoms on an equal footing, however, does not
mean identical treatment in every instance”. The
principle of equality sometimes requires States
Parties “to take affirmative action in order to
diminish or eliminate conditions which cause or
help to perpetuate discrimination prohibited by
the Covenant.” And finally, it states that “not
every differentiation of treatment will constitute
discrimination, if the criteriafor such differenti-
ation are reasonable and objective and if theaim
isto achieve a purpose which is legitimate under
the Covenant”. (Human Rights Committee,
General Comment 18, 1989, HRI/GEN/1/Rev.5,
pp. 135-137)

In relation to discrimination against children and
the Covenant, another Human Rights Committee
General Comment, also issued in 1989, states:
“The Covenant requires that children should be
protected against discrimination on any grounds
such as race, colour, sex, language, religion,
national or social origin, property or birth. Inthis
connection, the Committee notes that, whereas
non-discrimination in the enjoyment of therights
provided for in the Covenant also stems, in the
case of children, from article 2 and their equality
before the law from article 26, the non-discrim-
ination clause contained in article 24 rel ates spe-
cifically to the measures of protection referred to
in that provision. Reports by States Parties
should indicate how legislation and practice
ensure that measures of protection are aimed at
removing all discrimination in every field,
including inheritance, particularly as between
children who are nationals and children who are
aliens, or as between legitimate children and
children born out of wedlock.” (Human Rights
Committee, General Comment 17, 1989,
HRI/GEN/L/Rev.5, p. 133)

“States Parties shall respect
and ensure the rights set forth
in the present Convention ...”

Thelanguage of article 2 itself and itsinterpreta-
tion by the Committee on the Rights of the Child
emphasize that the obligation of States Partiesto
prevent discrimination is an active one, requir-
ing, like other aspects of implementation, arange
of measures that include review, strategic plan-

ning, legislation, monitoring, awareness-raising,
education and information campaigns, and eval u-
ation of measures taken to reduce disparities.

A commentary published in the Bulletin of
Human Rights asserts that in terms of interna-
tional law, the obligation “to respect” requires
States “to refrain from any actions which would
violate any of the rights of the child under the
Convention ... The obligation ‘to ensure’ goes
well beyond that of ‘to respect’, sinceit implies
an affirmative obligation on the part of the State
to take whatever measures are necessary to
enable individuals to enjoy and exercise the rel-
evant rights” (Philip Alston, “The legal frame-
work of the Convention on the Rights of the
Child”, Bulletin of Human Rights, 91/2, p. 5).

An "active” approach

to implementing the principle

The Committee on the Rights of the Child has
constantly stressed the need for an “active”
approach to implementation and in particular to
non-discrimination. It underscored this point in
itscommentson thefirst Initial Report submitted
toit:

“The Committee emphasizes that the principle
of non-discrimination, as provided for under
article 2 of the Convention, must be
vigorously applied, and that a more active
approach should be taken to eliminate
discrimination against certain groups of
children, most notably girl children.” (Bolivia
IRCO, Add. 1, para. 14)

The implementation of article 2 must be integ-
rated into the implementation of all other articles
—ensuring that all the rights mentioned are avail-
ableto all children without discrimination of any
kind.

Reviewing legislation and writing
non-discrimination principle into
legislation

The Committee on the Rights of the Child has
indicated to many States that, as with the other
articles identified as general principles, the non-
discrimination principle should be written into
legislation as well as into any national policies
on children and implementation. And it has
emphasized that there should be the possibility to
challenge discrimination before the courts. For
example:

“The Committee recommends that the
general principles of the Convention, in
particular the provisions of its articles 2, 3

and 12, be appropriately integrated

in all relevant legislation concerning children
and applied in all political, judicial and
administrative decisions and in projects,
programmes and services which have an
impact on all children, including non-citizen

Implementation Handbook for the Convention on the Rights of the Child
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children, and guide the determination of
policy-making at every level and actions
taken by social and health welfare institu-
tions, courts of law and administrative
authorities.” (Latvia IRCO, Add. 142, para. 22.
See also Mexico IRCO, Add.13, paras. 7 and 15;
Indonesia IRCO, Add.25, para. 18; Denmark IRCO,
Add.33, para. 24, Canada IRCO, Add.37, para. 11;
Sri Lanka IRCO, Add.40, para. 25; Senegal IRCO,
Add.44, para. 25; Finland IRCO, Add.53, para. 13)

The Guidelines for Periodic Reports asks
whether non-discrimination is included as a
binding principle in the Constitution or in
domestic legislation specifically for children
“and whether all the possible grounds for dis-
crimination spelled out in article 2 of the Con-
vention arereflected in such legal provisions”. In
some States, a non-discrimination clause is writ-
ten into the Constitution and therefore appliesto
all children. In others, non-discrimination prin-
ciples are included in human rights legislation
with reference to children. The Convention, like

treatment between children born in and out
of wedlock.” (ltaly IRCO, Add.41, para. 16. See
also Germany IRCO, Add.43, para. 28)

In examining Initial and Second Reports the
Committee frequently comes across instances in
which some forms of discrimination are written
into existing legislation. A particularly common
example of discrimination by gender is legisla-
tion defining different minimum ages for boys
and girls to marry (for further discussion, see
below, page 33 and article 1, page 10); another
example is the discrimination inherent in some
State legislation dealing with children of married
parents and those born out of wedlock, referred
to as non-marital children (see below, page 35).
Policies intended to discourage population
growth by limiting the size of families must not
discriminate against individual children:

“In the light of article 2 of the Convention,
the Committee recommends that the State
Party find alternative means to implement
the three child policy, other than excluding

Protection against discrimination on the grounds of age

Certain human rights lawsin the provinces of Canada have outlawed discrimination based on age
(with some exceptions), according to information in Canada’s Initial Report. Until 1992, New
Brunswick’s Human Rights Act covered discrimination on grounds of age for those aged 19 or
above only; following revision, children are covered against discrimination on the grounds of age.
In Nova Scotia, the Human Rights Act was revised in 1991, and the prohibition on discrimination
on the basis of age was expanded to cover all age groups. The Initial Report states that the Act
does, however, alow for exceptions so that children can be conferred some appropriate benefit or
protection with respect to services or facilities (Canada IR, paras. 1034, 1126).

other human rights instruments, does not require
States to have a Constitution. But where there
is a Constitution, its provisions must be consist-
ent with the Convention, or, in the terms of
article41, must be more conduciveto theresliza-
tion of the rights of the child.

The Committee has also emphasized the need
for States to review their Constitutions and all
existing legislation to ensure that these do not
involve discrimination; often, in the same com-
ments, the Committee has drawn attention to a
particular example of existing discrimination in
legislation:

“The State Party should pursue its efforts
with a view to fully reflecting in its legislation
and practice the provisions and principles of
the Convention, in particular the principles of
non-discrimination, the best interests of the
child and the right of the child to freely
express his or her views. In this regard, the
Committee recommends that existing
legislation be modified to fully ensure equal

NON-DISCRIMINATION

the fourth child from social service benefits,
and ensure that all children have equal access
to such assistance without discrimination.”
(The Former Yugoslav Republic of Macedonia
IRCO, Add.118, para. 17)

The Committee has emphasized that the prin-
ciple of non-discrimination applies equally to
private ingtitutions and individuals as well as to
the State, and that this must be reflected in legis-
lation:

“The Committee notes with concern that ...
the principle of non-discrimination does not

apply to private professionals or institutions...”
(Zimbabwe IRCO, Add.55, para. 12)

Other active measures to challenge
discrimination

The Committee on the Rights of the Child recog-
nizes that the reflection of the principle of non-
discrimination in the law, while fundamental to
implementation, is not in itself sufficient; other
strategies are needed to implement the principle,
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in particular to challenge traditional and other
discriminatory attitudes and customs.

During discussions with Mongolia, a Committee
member stated: “... the Committee was often
told that a country was free of discrimination,
but such assertions meant only that the law
prohibited discrimination. The Committee
wanted to encourage an additional effort to
improve the situation of some groups of children
in Mongolia which might suffer de facto...”
(Mongolia SR.265, paras. 31 and 32).

The Committee has identified traditional atti-
tudes and customs that perpetuate discrimination
in many societies, whether the discrimination is
reflected in legislation or not:

“The Committee is also preoccupied by the
widespread discriminatory attitudes towards
girls and disabled children...” (El Salvador IRCO,
Add.9, para. 12)

“... The Committee is also concerned that
lasting prejudices and traditional beliefs
affect certain groups of children, including
disabled children and children born on a
certain day of the week (considered to bring
bad luck), preventing them from fully
enjoying the rights recognized by the
Convention.” (Madagascar IRCO, Add.26, para. 8)
“The Committee is concerned that traditional
attitudes prevailing in the country may not
be conducive to the realization of the general
principles of the Convention, in particular as
regards the persistence of gender stereotypes

and the existing role distribution between
boys and girls, the abusive sexual practices
which might affect very young girls and the
discriminatory attitude towards certain
categories of particularly vulnerable children
such as young single mothers, disabled
children, children affected by HIVIAIDS or
Rastafarian children.” (Jamaica IRCO, Add.32,
para. 11)

“With regard to the implementation of
article 2 of the Convention, the Committee
expresses its concern at the persistence of
discriminatory attitudes and harmful practices
affecting girls, as illustrated by serious
disparities, sometimes starting at birth and
affecting the enjoyment of the rights to
survival, health, nutrition and education. The
Committee also notes the persistence of
harmful practices such as dowry and early
marriage. Discriminatory attitudes towards
children born out of wedlock, children who
are living and/or working on the street, child
victims of sexual exploitation, children with
disabilities, refugee children and children
belonging to tribal minorities are also a
matter of concern...

“...Measures, including studies and campaigns,
should be taken to combat traditional attitudes
and stereotypes and to sensitize society, to
the situation and needs of the girl child,
children born out of wedlock, children living
and/or working on the street, child victims of
sexual abuse and exploitation, children with
disabilities, refugee children and children

Between law and reality

In some cases, States themselves have identified the persistence of discrimination through tradi-
tional customs: “...non-discrimination is a general principle of the law of the protection of chil-
dren in Madagascar. Between law and fact, however, lies an area of loopholes, confusion and
practice based on actual socia life. Sometraditions, particularly inrural aress, are still very strong
and will disappear completely only if coordinated information and civic and moral education
activities are carried out. There are till traditional ‘rejections’, a customary means of exclusion
that has particularly adverse effects. The village community, the fokonolona, the family group or
simply the parents may reject a child because of the conditions in which his birth took place (born
atwin, born on an unlucky day, born with certain deformities that are regarded as a threat to the
socia group, born in abnormal conditions, etc.). The lawmakers have tried to combat such rejec-
tions by prohibiting the rejection of minors ... It is not obvious, however, that this prohibition has
had tangible results. Rejection of children has definitely been on the decline, but basically as a
result of the dedicated work of NGOs, religious missions and welfare organizations which con-
tact families and take in children in danger of rejection.” (Madagascar IR, paras. 14 and 15)

During discussions with the Committee on the Rights of the Child, the Madagascar representative
responded: “It had been asked what steps were being taken to change the attitude of parents to
those children traditionally believed to be unlucky. No official measures had been adopted. Efforts
in that direction were being made by religious organizations and other NGOs, and children were
taught in primary schools not to reject others; but no official attempt had as yet been made to edu-

cate parents ...” (Madagascar SR.164, para. 20)

Implementation Handbook for the Convention on the Rights of the Child
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belonging to tribal minorities.” (Bangladesh
IRCO, Add.74, paras. 15 and 35)

“In accordance with article 17 of the
Constitution and article 2 of the Convention,
the Committee recommends that the State
Party take steps to ensure states abolish the
discriminatory practice of ‘untouchability’,
prevent caste- and tribe-motivated abuse,
and prosecute State and private actors who
are responsible for such practices or abuses.
Moreover, in compliance with article 46 of
the Constitution, the State Party is encour-
aged to implement, inter alia, affirmative
measures to advance and protect these
groups. The Committee recommends the full
implementation of the 1989 Scheduled Castes
and Scheduled Tribes (Prevention of
Atrocities) Act, the 1995 Scheduled Castes
and Scheduled Tribes Rules (Prevention of
Atrocities) and the 1993 Employment of
Manual Scavengers Act. The Committee
encourages the State Party to continue its
efforts to carry out comprehensive public
education campaigns to prevent and combat
caste-based discrimination. In line with the
Committee on the Elimination of Racial
Discrimination (CERD/C/304/Add.13), the
Committee stresses the importance of the
equal enjoyment by members of these groups
of the rights in the Convention, including
access to health care, education, work, and
public places and services, such as wells.”
(India IRCO, Add.115, para. 31)

In comments on Initial Reports, the Committee
has proposed various forms of action, including:

e studies of discrimination — the Committee's
Guidelines for Periodic Reports emphazises
throughout the importance of collecting dis-
aggregated statistics and other informationin
order to identify discrimination in access to
rights (see article 4, page 73, for details);

o development of comprehensive strategies,

e information and awareness-raising cam-
paigns, including public campaigns to chal-
lenge discriminatory attitudes and practices—
a “comprehensive and integrated public
information campaign”;

e involvement of palitical, religious and com-
munity leaders in influencing attitudes and
discouraging discrimination.

For example:

“Strategies and educational programmes
along with the adequate dissemination of
information should be undertaken in order
to counter certain prejudices which affect
children negatively, such as gender-based
discrimination (known as ‘machismo’) and
discrimination against disabled children
(specially in rural areas)...” (El Salvador IRCO,
Add.9, para. 18)

NON-DISCRIMINATION

“The Committee suggests that the Government
develop public campaigns on the rights of
the child with a view to effectively addressing
the problem of persisting discriminatory
attitudes and practices against particular
groups of children such as girl children,
children belonging to a minority or indigenous
group and poor children. It is also suggested
that further proactive measures be developed
to improve the status of these groups of
children.” (Nicaragua IRCO, Add.36, para. 31)

“In order to effectively combat persisting
discriminatory attitudes and negative
traditions affecting girls, the Committee
encourages the State Party to launch a
comprehensive and integrated public
information campaign aimed at promoting
children’s rights within the society, and
particularly within the family.” (Nepal IRCO,
Add.57, para. 26)

In its first General Comment on the aims of
education, the Committee underlines the import-
ance of education in combating discrimination,
including racism :

“Racism and related phenomena thrive where
there is ignorance, unfounded fears of racial,
ethnic, religious, cultural and linguistic or
other forms of difference, the exploitation of
prejudices, or the teaching or dissemination
of distorted values. A reliable and enduring
antidote to all of these failings is the
provision of education which promotes an
understanding and appreciation of the values
reflected in article 29(1), including respect for
differences, and challenges all aspects of
discrimination and prejudice. Education
should thus be accorded one of the highest
priorities in all campaigns against the evils of
racism and related phenomena.” (Committee
on the Rights of the Child, General Comment 1,
2001, HRI/GEN/1/Rev.5, p. 258. See article 29,
page 431)

Implementation “irrespective of
budgetary constraints”

The Committee has emphasized that implemen-
tation of the general principlesin articles2 and 3
of the Convention must not be “ made dependent
on budgetary constraints’. In practice, poverty is
clearly amajor cause of discrimination affecting
children. The Committee’s intention is to ensure
that non-discrimination and the best interests of
children are primary considerations in setting
budgets and allocating available resources. Inits
Guidelines for Periodic Reports the Committee
asks for information on “The measures taken to
ensurethat children, particularly those belonging
to the most disadvantaged groups, are protected
against the adverse effects of economic palicies,
including the reduction of budgetary allocations
in the social sector” (para. 20).
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The Committee consistently emphasizes the
need for affirmative action — positive discrimina-
tion —on behalf of disadvantaged and vulnerable
groups. For example:

“The Committee expresses its concern at the
limited budget allocations and mobilization
for the social sector, in particular for those
areas addressing the needs of the most
vulnerable groups of children...

“The Committee reiterates its
recommendation that all measures to
implement economic, social and cultural
rights should be undertaken ‘to the
maximum extent of ... available resources’ in
light of articles 2, 3 and 4 of the Convention
and that particular attention be paid to
effective budget mobilization and allocation,
in particular for the protection of children
belonging to vulnerable and marginalized
groups. ” (Dominican Republic IRCO, Add. 150,
paras. 15 and 16)

Monitoring and evaluation

It is essential to monitor the realization of all
rights within the Convention for all children,
without discrimination. Thus the monitoring
process and the indicators used must be sensitive
to the various issues specifically mentioned in
the article: race, colour, sex, language, religion,
political or other opinion, national, ethnic or
social origin, property, disability, birth or other
status. As the wording indicates, the list is not
exhaustive but merely illustrative, and States
must consider other grounds that might cause
discrimination. The Guidelines for Periodic
Reports requests disaggregated data under many
articles, for example by age, gender, region,
rural/urban area, socia and ethnic origin (for full
list of disaggregated data requested by the Com-
mittee, see article 4, page 74). The purpose is to
ensure that States Parties have sufficient infor-
mation to judge whether there is discrimination
in implementing the article or provision
concerned.

The consideration of the implications of each
and every article must include the consideration
of possible discrimination against individual
children or groups of children. Article 2 high-
lights the “ doubl e jeopardy” many children face,
discriminated against not only on the grounds of
their age and status but also on the grounds of
their sex or race or disability.

In addition, the Committee on the Rights of the
Child has suggested that strategiesto combat dis-
crimination should be evaluated:

“The Committee would like to suggest that
further consideration be given to evaluating
the effectiveness of measures to raise
awareness for the prevention and combating

of discrimination and promoting tolerance,
particularly with respect to discrimination
on the grounds of gender, ethnic origin,
discrimination against disabled children and
children born out of wedlock” (United
Kingdom dependent territory: Hong Kong IRCO,
Add.63, para. 24).

”...to each child within their
jurisdiction...”

Article 2 emphasizes that all the rights in the
Convention on the Rights of the Child must
apply to al children in the State, including vis-
itors, refugees, children of migrant workers and
thosein the State illegally.

The Committee on the Rights of the Child hason
severa occasions raised theissue of “aien” chil-
dren and pointed out that the Convention accords
them equal rights:

“The Committee notes that all children who
have had their asylum requests rejected but
remain in the country have had their rights to
health care and education provided de facto
but not de jure. It is the view of the Committee
that such services should be provided as a
matter of principle according to the letter
and spirit of articles 2 and 3 of the Convention.”
(Norway IRCO, Add.23, para. 12)

It followed this up when it examined Norway’s
Second Report :

“The Committee expresses appreciation of
the State Party's efforts to ensure that, in
practice, children within Norwegian
jurisdiction, including those whose presence
is not in line with legal requirements, benefit
from the rights defined in the Convention.
The Committee expresses its concern,
nevertheless, that this principle is not
established in all relevant domestic
legislation, that the absence of a legal
guarantee may deprive some children
without Norwegian nationality of their
rights, and that some limitations are placed
on these children's access to health and
education services.

“The Committee recommends that the State
Party consider the full, including long-term
impact of this situation on the rights of
children without Norwegian nationality and
without legal status living within Norwegian
jurisdiction. The Committee further
encourages the State Party to consider
amendments to national legislation which
would ensure the full applicability of article 2
of the Convention.” (Norway 2RCO, Add. 126,
paras. 20 and 21. See also Belgium IRCO, Add.38,
para. 9, Denmark IRCO, Add.33, para. 30;
Portugal IRCO, Add.45, para. 21, Sweden 2RCO,
Add.101, para. 11)

Implementation Handbook for the Convention on the Rights of the Child
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In States with semi-autonomous provinces and
territories, the Committee has stressed that dif-
ferences in legislation or other factors must not
cause discrimination in the enjoyment of the
rights in the Convention for children depending
on where they live.

In discussions with Canadian Government re-
presentatives, a Committee member stated that
“under article 2 States Parties were required to
‘respect and ensure’ the rights of children under
the terms of the Convention, irrespective of fac-
tors such as race, sex, or ‘other status'. He took
that as implying that the Federal Government
was obliged to ensure that equal protection was
given to the rights of children in all the different
provinces and territories. The Committee had
been entrusted with the task of monitoring
progress made by States Partiesin theimplemen-
tation of the Convention and was therefore
obliged to ensure that the Convention was
applied throughout Canada, irrespective of
regional differences.” (Canada SR.214, para. 45)

The Committee commented to Canada, and sim-
ilarly to other States:

“Disparities between provincial or
territorial legislation and practices which
affect the implementation of the Convention
are a matter of concern to the Committee.
It seems, for instance, that the definition of
the legal status of the children born out of
wedlock being a matter of provincial
responsibility may lead to different levels of
legal protection of such children in various
parts of the country.” (Canada IRCO, Add.37,
para. 9)

“The Committee notes that article 2 of the
Convention requires States Parties to ensure
the implementation of the Convention

for areas under their jurisdiction, which
therefore includes the obligation to report
on progress achieved in all its territories.”
(Australia IRCO, Add.79, para. 2)

“The Committee is concerned that the federal
system in the State Party may on occasion
pose difficulties for the federal authorities in
their effort to implement the provisions of
the Convention while ensuring the principle
of non-discrimination, in accordance with the
provisions of article 2 of the Convention. The
Committee urges the State Party to ensure
that the existing mechanisms of coordination
and reliance on general constitutional
principles are fully utilized so as to protect
children fully from any disparity regarding
fields within the ‘exclusive competence’ of
the Lander.” (Austria IRCO, Add.98, para. 8)

States with “dependent” territories are advised
to ensure that the Convention isextended to all of
them:

NON-DISCRIMINATION

“The Committee notes with concern that the
State Party has not yet extended the
Convention to all of its Crown Dependencies,
specifically Jersey and Guernsey.

“The Committee recommends that the State
Party submits in its next periodic report,
information concerning the measures taken
to extend the Convention to all of its Crown
Dependencies.” (United Kingdom — Isle of Man
IRCO, Add. 134, paras. 4 and 5)

On occasion, the Committee has proposed
reforms to ensure that non-discrimination legis-
lationisin forcethroughout thejurisdiction, asin
the case of the United Kingdom:

“The Committee recommends that race
relations legislation be introduced in
Northern Ireland as a matter of urgency and
is encouraged by the information presented
by the delegation of the State Party
regarding the Government’s intention to
follow up on this matter.” (United Kingdom
IRCO, Add.34, para. 28)

The Committee has also noted more general dis-
crimination existing between regions within a
State, which is not caused by legislative differ-
ences.

“The Committee expresses its concern at the
unequal distribution of the national wealth
in the country and the disparities and
discrepancies in the enforcement of the rights
provided for under the Convention between
the different regions of the country, to the
detriment of rural children and children
belonging to minorities or indigenous
communities.” (Mexico IRCO, Add.13,

para. 9)

“The Committee expresses its concern at the
existing geographical and social disparities in
the enjoyment of the rights provided for
under the Convention.” (Chile IRCO, Add.22,
para. 13)

“The Committee is also concerned about
persisting and significant economic and social
disparities between the northern and
southern parts of the country, which bear a
negative impact on the situation of children.”
(Italy IRCO, Add.41, para. 10)

“The Committee is concerned about the
prevailing disparities between urban and
rural areas and between regions in relation
to the provision of and access to social
services, including education, health and
social security.” (China IRCO, Add.56,

para. 11)

“...the Committee expresses its concern at the
existing disparities between children living on
the capital island of Male and those living on
remote islands.” (Maldives IRCO, Add.91,

para. 15)
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Grounds for discrimination against children

The following grounds for discrimination and groups affected by discrimination have been
identified by the Committee in its examination of Initial Reports (they are listed in no particular
order of significance):
gender
disability
race, xenophobia and racism
ethnic origin
sexual orientation
particular castes, tribes
“untouchability”
language
children not registered at birth
children born atwin
children born on an unlucky day
children born in the breech position
children born in abnormal conditions
a“one-child” or “three-child” policy
orphans
place of residence
distinctions between different provinces/territories/states, etc.
rural (including rural exodus)
urban
children living in sSlums
children in remote areas and remote islands
displaced children
homeless children
abandoned children
children placed in alternative care
ethnic minority children placed in aternative care
institutionalized children
children living and/or working in the streets
children involved in juvenile justice system
in particular, children whose liberty is restricted
children affected by armed conflict
working children
children subjected to violence
child beggars
children affected by HIV/AIDS
children of parents with HIV/AIDS
young single mothers
minorities, including
Roma children/gypsies/travellers/nomadic children
children of indigenous communities
non-nationals, including
immigrant children
illegal immigrants
children of migrant workers
refugees/asylum-seekers
including unaccompanied refugees
children affected by natural disasters
children living in poverty/extreme poverty
unequal distribution of national wealth
socia status/social disadvantage/social disparities
children affected by economic problems/changes
economic status of parents causing racial segregation at school
parental property
parents' religion
religion-based personal status laws
non-marital children (children born out of wedlock)
children of single-parent families
children of incestuous unions
children of marriages between people of different ethnic/religious groups or nationalities

Implementation Handbook for the Convention on the Rights of the Child
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”...without discrimination of
any kind, irrespective of the
child’s or his or her parent’s

or legal guardian’s race,
colour, sex, language, religion,
political or other opinion,
national, ethnic or social
origin, property, disability,
birth or other status”

The groundsfor discrimination specifically men-
tioned in article 2 of the Convention on the
Rights of the Child are similar to those stated in
the International Covenants on Civil and Politi-
cal Rights and on Economic, Social and Cultural
Rights (article 2 in each Covenant), with the
addition of ethnic origin and disability.

The Committee has raised concerns where a
State’s constitution or domestic legislation does
not bar discrimination on all the groundslistedin
article 2:

“The Committee ... remains concerned that
some of the criteria listed as prohibited
grounds of discrimination under the Convention
on the Rights of the Child are absent from
the State Party constitution.

“The Committee recommends that the State
Party review the Constitution and other
relevant national legal instruments, enlarging
the list of prohibited grounds of
discrimination to include ‘disability, birth,
other [than political] opinion’, as provided for
in article 2 of the Convention.” (Sierra Leone
IRCO, Add. 116, paras. 30 and 31)

The Committee hasidentified numerous grounds
for discrimination in its examination of States
Parties’ reports (see box opposite), including, for
example, sexua orientation:

... concern is expressed at the insufficient
efforts made to provide against
discrimination based on sexual orientation.
While the Committee notes the Isle of Man’s
intention to reduce the legal age for consent
to homosexual relations from 21 to 18 years,
it remains concerned about the disparity that
continues to exist between the ages for
consent to heterosexual (16 years) and
homosexual relations.

“It is recommended that the Isle of Man take
all appropriate measures, including of a
legislative nature, to prevent discrimination
based on the grounds of sexual orientation
and to fully comply with article 2 of the
Convention.” (United Kingdom - Isle of Man
IRCO, Add. 134, paras. 22 and 23. See also United
Kingdom — Overseas Territories IRCO, Add. 135,
paras. 25 and 26)

NON-DISCRIMINATION

The Committee also raised discrimination
on grounds of sexual orientation in the context
of HIV/AIDS, following its 1998 General
Discussion on “Children living in a world with
HIV/AIDS':

“...Particular attention should also be given
to discrimination based on sexual orientation,
as homosexual boys and girls often face acute
discrimination while being a particularly
vulnerable group in the context of HIVIAIDS.”

The Committee adopted more general recom-
mendations to prevent discrimination in the
context of HIV/AIDS:

“...States should review existing laws or enact
new legislation to implement fully article 2 of
the Convention on the Rights of the Child, in
particular to prohibit expressly discrimination
based on real or perceived HIV status and to
prohibit mandatory testing.

“Urgent attention should be given to the
ways in which gender-based discrimination
places girls at higher risk in relation to
HIVIAIDS. Girls should be specifically targeted
for access to services, information and partici-
pation in HIVIAIDS related programmes,
while the gender-based roles predominant in
each situation should be carefully considered
when planning strategies for specific commu-
nities. States should also review existing law
or enact new legislation to guarantee
inheritance rights and security of tenure for
children irrespective of their gender.” (Report
on the nineteenth session, September/October
1998, CRC/C/80, para. 243)

Other Convention articles highlight groups of
children who may also suffer particular forms of
discrimination, for example children without
families (article 20), refugee children (article
22), disabled children (article 23), children of
minorities or indigenous communities (article
30), children suffering economic and other
exploitation (articles 32, 34, 36), children involved
in the juvenile justice system and children whose
liberty isrestricted (articles 37 and 40), and chil-
dren in situations of armed conflict (article 38).
A discussion of gender discrimination follows
(page 31) and also appears in this Handbook
under other relevant articles of the Convention.

The World Conference against Racism, Racial
Discrimination, Xenophobia and Related
Intolerance, held in Durban, South Africa, in
August 2001, provided a new globa agenda
to challenge discrimination on such grounds
(A/CONF.189/12. See box, page 30). As one
contribution to preparations for the Conference,
the Committee drafted itsfirst General Comment
on the aims of education (see article 29,
page 434).
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World Conference against Racism, Racial Discrimination,
Xenophobia and Related Intolerance

The Declaration and Programme of Action of the World Conference (Durban, South Africa,
September 2001) notes with concern the large number of children and young people, particularly
girls, among the victims of racism, racial discrimination, xenophobia and related intolerance and
goes on to stress “the need to incorporate special measures, in accordance with the principle of
the best interests of the child and respect for his or her views, in programmes to combat racism,
racial discrimination, xenophobia and related intolerance, in order to give priority attention to the
rights and the situation of children and young people who are victims of these practices’
(Declaration, para. 72).

The Declaration and Programme of Action cover many issuesrelevant to children’srights, includ-
ing: the rights of children belonging to ethnic, religious or linguistic minorities or who are
indigenous; victims of trafficking; links between child labour and poverty and racial discrim-
ination; the influence on children and young people of new information technologies when used
to propagate racism, and so on.

The Declaration underlines “the links between the right to education and the struggle against
racism, racial discrimination, xenophobia and related intolerance and the essential role of educa-
tion, including human rights education and education which is sensitive to and respects cultural
diversity, especially amongst children and young people, in the prevention and eradication of all
forms of intolerance and discrimination” (Declaration, para. 97).

The Programme of Action makes detailed recommendations for education, urging States to com-
mit themselves to ensuring access without discrimination to education, including access to free
primary education for all children, both girls and boys. States should ensure equal access to edu-
cation for al in law and in practice, and refrain from any legal or other measures leading to
imposed racial segregation in access to schooling (Programme of Action, paras. 121 and 122).

The Programme urges States “to encourage the full and active participation of, as well asinvolve
more closely, youth in the elaboration, planning and implementation of activities to fight racism,
racial discrimination, xenophobia and related intolerance”, calling upon States, in partnership
with non-governmental organizations and other sectors of society, to facilitate both national and
international youth dial ogue on these issues. States are urged to encourage and facilitate the estab-
lishment and maintenance of youth mechanisms to combat racism (Programme of Action, paras.
216 and 217).

(Report of the World Conference against Racism, Racial Discrimination, X enophobiaand Related
Intolerance, Durban, South Africa, 21 August — 8 September 2001, A/CONF.189/12)

Legitimate forms of discrimination children is best defined in terms of discrimina-
tion in the realization and enjoyment of various

Asindicated above (page 22), the bar on discrim-

L . o : rightsin the Convention.
ination of any kind does not outlaw legitimate dif-

ferentiation between children in implementation
—for exampleto respect the“evolving capacities’
of children and to give priority, “ special consider-
ation” or affirmative action to children living in
exceptionally difficult conditions.

The Convention’s Preamble recognizes that “in
all countriesin the world, there are children liv-
ing in exceptionally difficult conditions, and that
such children need special consideration”.
Inevitably, the category of children living in
exceptionally difficult conditions includes chil-
dren with widely different problems requiring
widely different remedies. The situation of such

The Guidelines for Periodic Reports seeksinfor-
mation on “the specific measures adopted to
reduce economic, social and geographical dis-
parities, including between rural and urban
areas, to prevent discrimination against the most
disadvantaged groups of children, including chil-
dren belonging to minorities or indigenous com-
munities, disabled children, children born out of
wedlock, children who are non-nationals,
migrants, displaced, refugees or asylum-seekers,
and children who areliving and/or working on the
streets’. The Guidelines also asks, under various
articles, for information on special or specific
measures adopted for disadvantaged children.

Implementation Handbook for the Convention on the Rights of the Child
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The Committee on the Rights of the Child has
consistently commented on the need to identify
the most vulnerable and disadvantaged children
in a State, has expressed concern about their sit-
uation and has recommended action to ensure
that such children enjoy their rights under the
Convention. For example:

“The Committee is concerned that society is
not sufficiently sensitive to the needs and
situation of children from particularly
vulnerable and disadvantaged groups, such
as the disabled, in the light of article 2 of the
Convention.” (Russian Federation IRCO, Add.4,
para. 9)

“The Committee is deeply concerned at gross
violations of the right to be protected from
discrimination and at the impact of
discrimination upon children in the State
Party, and notes that discrimination takes
different forms including by ethnic origin,
gender, geographical origin (within the
country) and social status. The Committee
notes that killings and other acts committed
in the armed conflict, and which have
affected children, have frequently been
perpetrated on the basis of ethnic origin. The
Committee notes in addition that other forms
of discrimination lead to concerns with
regard to, inter alia, access to resources,
inheritance of property, the right to a nationality
and the access of girls to education. Further,
the Committee is concerned that the State
Party does not appear to have taken fully
into account either the provisions of article 2
or the Convention's other principles in its
legislation and administrative and judicial
practice as well as in programmes on behalf
of children.

“The Committee urges the State Party to
make every effort to end all discriminatory
practices, to ensure equal respect for the
rights of all children in the State Party and to
reinforce and ensure the implementation of
existing laws related to non-discrimination...”
(Burundi IRCO, Add.133, paras. 26 and 27)

Discrimination against girls

The Committee has paid particular attention to
the issue of discrimination against girls. The
Guidelines for Periodic Reports asks for infor-
mation on “the specific measures taken to elim-
inate discrimination against girls and when
appropriate indicate measures adopted as a fol-
low-up to the Fourth World Conference on
Women” (para. 28).

The Committee held a General Discussion on
“The girl child”, in January 1995, intended to
prepare the contribution of the Committee to the
Fourth World Conference on Women: Action
for Equality, Development and Peace, held at

NON-DISCRIMINATION

Beijing, in September 1995. A recommendation
adopted by the Committee, on “Participation
and contribution” to the Beijing Conference,
reaffirmed

“the importance of the Convention on the
Rights of the Child and of its implementation
process in decisively improving the situation
of girls around the world and ensuring the
full realization of their fundamental rights”.

The Committee recalled that the Convention on
the Rights of the Child and the Convention on the
Elimination of All Forms of Discrimination
against Women

“have a complementary and mutually
reinforcing nature”,

and recommended that

“they should be an essential framework for
a forward-looking strategy to promote and
protect the fundamental rights of girls and
women and decisively eradicate inequality
and discrimination.” (Report on the eighth
session, January 1995, CRC/C/38, p. 3)

The General Discussion report notes that,
because the Convention on the Rights of the
Child is the most widely ratified human rights
instrument,

“it was undoubtedly also the most widely
accepted framework for action in favour of
the fundamental rights of girls. There was
an undeniable commitment on the part of
the international community to use the
provisions of the Convention as an agenda
for action to identify persisting forms of
inequality and discrimination against the girl
child, to abolish practices and traditions
detrimental to the enjoyment of their rights
and to define a real forward-looking strategy
to promote and protect those rights.”

The General Discussion report states:

“Addressing the questions of inequality and
discrimination on the basis of gender did not
imply that they had to be seen in a complete
isolation, as if girls were a special group
entitled to special rights. In fact, girls are
simply human beings who should be seen as
individuals and not just as daughters, sisters,
wives or mothers, and who should fully enjoy
the fundamental rights inherent to their
human dignity... Within the larger movement
for the realization of women’s rights, history
had clearly shown that it was essential to
focus on the girl child in order to break
down the cycle of harmful traditions and
prejudices against women. Only through a
comprehensive strategy to promote and
protect the rights of girls, starting with the
younger generation, would it be possible to
build a shared and lasting approach and a
wide movement of advocacy and awareness
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aimed at promoting the self-esteem of
women and allowing for the acquisition of
skills which will prepare them to participate
actively in decisions and activities affecting
them. Such an approach must be based on the
recognition of human rights as a universal and
unquestionable reality, free from gender bias....”

The Committee noted that in its Concluding
Observationsit had recommended:

“that a comprehensive strategy be formulated
and effectively implemented to create
awareness and understanding of the
principles and provisions of the Convention;
launch educational programmes to eradicate
all forms of discrimination against the girl
child; and encourage the participation of all
segments of society, including non-
governmental organizations. In this connection,
the Committee had further suggested that
customary, religious and community leaders may
be systematically involved in the steps
undertaken to overcome the negative influences
of traditions and customs.”

Other recommendations the Committee noted
included:

e ensuring girls effective access to the educa-
tional and vocational system, to enhance
their rate of school attendance and reduce the
drop-out rate;

o eliminating stereotypes in educational mate-
rials and training all those involved in the
educational system about the Convention;

e incorporating the Convention in school and
training curricul&;

o eradicating degrading and exploitative im-
ages of girls and women in the media and
advertising.

The Committee also noted that

“legislative measures send a formal message
that traditions and customs contrary to the
rights of the child will no longer be accepted,
create a meaningful deterrent and clearly
contribute to changing attitudes. The
Committee had often recommended, in the
light of article 2 of the Convention, that
national legislation of States Parties should
clearly recognize the principle of equality
before the law and forbid gender
discrimination, while providing for effective
protection and remedies in case of
non-respect. There was also a need to reflect
in the legislation the prohibition of harmful
traditional practices, such as genital
mutilation and forced marriage, and any
other form of violence against girls, including
sexual abuse.

“The Committee had also identified certain
areas where law reform should be
undertaken, in both the civil and penal
spheres, such as the minimum age for

marriage and the linking of the age of criminal
responsibility to the attainment of puberty.”

The Committee expressed concern at the situa-
tion of specific vulnerable groups of girls,
including those affected by armed conflict and
refugee children:

“In view of the prevailing circumstances of
emergency surrounding them, such girls do
not really have any time to enjoy their
childhood, and the traditional inferiority
affecting girls’ lives is seriously aggravated.
Sexual violence and abuse and economic
exploitation often occur, education is not
perceived as a priority when urgent basic
needs must be met, forced and early marriage
is seen as a protective measure. And although
dramatically affected by emergency situations,
girls often cannot voice their fear and
insecurity or share their hopes and feelings.”

There was further concern about the situation of
working girls:

“Girls below the age of 15 often do the same
household work as adult women; such labour
is not regarded as ‘real work’ and is therefore
never reflected in the statistical data. To free
girls from this cycle they must have the equal
chances and equal treatment, with special
emphasis on education.”

The Discussion concluded that there was an
urgent need to gather gender-disaggregated data,
“in a comprehensive and integrated manner,
at the international, regional, national and
local levels, with a view to assessing the
prevailing reality affecting girls, identifying
persisting problems and challenging the
prevalence of invisibility, which in turn allows
for the perpetuation of vulnerability”. (Report
on the eighth session, January 1995, CRC/C/38,
pp. 47-52)

The Platform for Action unanimously adopted
by representatives from 189 countries at the
Fourth World Conference on Women (Beijing,
September 1995) includes a detailed section on
“Strategic Objectives and Actions” for the
girl child (A.CONF.177/20/Rev.1, section L,
pp. 145 et seq.). In 2000 a specia session of
the United Nations General Assembly reviewed
progress in the five years since the World
Conference and adopted further actions and
initiatives to implement the Declaration and
Plan of Action. The report includes a section on
“achievements’ and “ obstacles’ inrelation to the
girl child as well as detailed proposals for gov-
ernments and others (section L, p. 18 and pp. 25
et seq., A/RES/S-23/3).

In examining States Parties' reports, the
Committee very frequently expresses concern at

Implementation Handbook for the Convention on the Rights of the Child
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discriminatory attitudes and practices affecting
girls. For example:

“The Committee encourages the State

Party to continue its efforts to carry out
comprehensive public education campaigns
to prevent and combat gender discrimination,
particularly within the family. To assist in
these efforts, political, religious and
community leaders should be mobilized

to support efforts to eradicate traditional
practices and attitudes which discriminate
against girls.” (India IRCO, Add.115, para. 33)

“The Committee is concerned that
discrimination on the grounds of gender
persists de facto and expresses its concern at
the persistence of negative stereotypical
attitudes relating to the roles and
responsibilities of women and men. In
particular, the Committee is concerned that
families that cannot afford the costs imposed
by school attendance, frequently give
preference to the education of male children.
“The Committee encourages the State Party
to launch comprehensive public education
campaigns to prevent and combat gender
discrimination, particularly within the family.”
(Tajikistan IRCO, Add. 136, paras. 22 and 23)

The Committee has raised discrimination against
boys aswell as girls:

“The Committee recommends that the State
Party continue and increase its efforts to
address discrimination arising from the
inappropriate socialization of boys and girls
into inappropriate gender roles and the
resulting determination of social attitudes
concerning children based on gender.”
(Barbados IRCO, Add.103, para. 16)

“While acknowledging the difficulties that
girls continue to face in many areas, the
Committee is also concerned about the
situation of boys, particularly as regards
their generally ‘low self-esteem’ and
academic under-achievement in comparison
to that of girls. The Committee recommends
that the State Party undertake a study on
child rearing practices and how they affect
boys and girls. The Committee further
recommends that the State Party implement
programmes to address the self-esteem of
boys and address discrimination arising from
the socialization of boys and girls into rigid
gender roles and the resulting determination
of family and social attitudes concerning
children based on gender.” (Grenada IRCO,
Add.121, para. 13)

As noted above (page 23), the Committeeis con-
cerned at the low age at which marriage is
allowed in many States, at discrimination in the
age set, and at arranged or forced marriages (see
also article 1, page 10). For example:

NON-DISCRIMINATION

“The Committee is very concerned at the
practice of arranging marriages — under
customary law - for very young girls, in
particular against the free will of the child.
The Committee notes that such practices
violate the provisions and principles of the
Convention on the Rights of the Child.

“The Committee recommends that the State
Party undertake child rights promotional
activities in communities which apply such
customary law practices, explaining the rights
of children in this regard with a view to
ensuring that a minimum age for marriage is
established, that it is the same for both boys
and girls, and that girls are not forced into
marriage.” (Sierra Leone IRCO, Add. 116, paras.
24 and 25)

“Noting efforts to raise the minimum age for
marriage to 18 for both boys and girls, the
Committee is concerned that the existing
age-limits of 15 years for girls and 16 years
for boys are too low and are discriminatory.
The Committee is also concerned about early
and forced marriages, primarily in rural areas.
“The Committee recommends to the State
Party to review its legislation to ensure that
the definition of the child and minimum age
requirements conform to the principles and
provisions of the Convention and are gender
neutral, and take steps to enact any necessary
amendments promptly and ensure that they
are enforced. In addition, the Committee
recommends to the State Party to continue
its efforts in respect of public education
campaigns to combat early and forced
marriages, particularly in rural areas.” (Jordan
2RCO, Add.125, paras. 27 and 28. See also, for
example, Egypt 2RCO, Add. 145, paras. 25 and 26)

It has noted legidlative reforms allowing applica-
tionsto declare forced marriages null and void:

“The Committee notes, further, ...
amendments to the 1994 Marriage Act
allowing a party to a marriage to initiate
proceedings to declare the marriage null
and void if he or she was forced into the
marriage...” (Norway 2RCO, Add.126, para. 9)

The Committee has suggested to some States
that “narrow interpretations of Islamic texts’ by
authorities were impeding implementation of the
Convention:

“Noting the universal values of equality and
tolerance inherent in Islam, the Committee
observes that narrow interpretations of
Islamic texts by authorities, particularly in
areas relating to family law, are impeding the
enjoyment of some human rights protected
under the Convention...

“In accordance with the findings of the Human
Rights Committee (CCPR/C/79/Add.35), the
Committee on the Elimination of
Discrimination against Women (CEDAW)

e
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(CEDAWIC/JOR/2), its own previous
concluding observations (Jordan IRCO,
Add.21) and with article 2 of the Convention,
the Committee recommends to the State
Party to take effective measures to prevent
and eliminate discrimination on the grounds
of sex and birth status in all fields of civil,
economic, political, social and cultural life.
The Committee recommends to the State
Party to incorporate equality on the basis of
sex in article 6 of the Constitution. The
Committee recommends to the State Party to
make all efforts to enact or rescind civil and
criminal legislation, where necessary, to
prohibit any such discrimination. In this
regard, the Committee encourages the State
Party to consider the practice of other States
that have been successful in reconciling
fundamental rights with Islamic texts. The
Committee recommends to the State Party
to take all appropriate measures, such as
comprehensive public education campaigns,
to prevent and combat negative societal
attitudes in this regard, particularly within
the family. Religious leaders should be
mobilized to support such efforts.” (Jordan
2RCO, Add. 125, paras. 9 and 30. See also Islamic
Republic of Iran IRCO, Add. 123, para. 22, Eqypt
2RCO, Add. 145, para. 6, Saudi Arabia IRCO,
Add. 148, para. 24)

Integration of gender perspective
throughout United Nations system. In
1999 a report was presented to the Commission
on Human Rights, summarizing steps which
have been taken to integrate gender perspectives
fully into the United Nations human rights sys-
tem (E/CN.4/1999/67). It includes a section on
the Committee on the Rights of the Child (paras.
50-53), noting that the Committee has desig-
nated one of its members to follow on a regular
basis the work of the Committee on the
Elimination of Discrimination against Women
(CEDAW). Increasingly, the Committee has
noted in Concluding Observations its agreement
with recommendations made by CEDAW to
States.

Children living and/or working on
the streets

Most, if not al, States Parties have reported, or
acknowledged during discussion with the Com-
mittee on the Rights of the Child, that they have
some children living and/or working on the
streets. Their situation, being among the most
disadvantaged and vulnerable children, has been
amajor issue of concern and a focus for recom-
mendations by the Committee (see also article 9,
page 131, and article 20, page 279).

In the Report on its sixth (special) session, the
Committee noted resolution 1994/93 of the

Commission on Human Rights on “The plight of
street children”:

“In particular, it welcomed the statement by
the Commission that strict compliance with
the provisions of the Convention on the
Rights of the Child would constitute a
significant step towards solving the problems
in this connection. It also welcomed the fact
that the Commission commended the
Committee ‘for the attention it pays in its
monitoring activities to the situation of
children who, to survive, are forced to live
and work in the streets’. Furthermore, the
Committee noted that the Commission
reiterated its invitation to the Committee to
consider the possibility of a general comment
thereon... In its discussion the Committee also
pointed out that the term ‘street children’
may not clearly define the nature or the
causes of the violations these children suffer.
It is in fact an expression that covers a
diversity of situations affecting children.
Some work in the street but have homes,
others are abandoned or for other reasons
become homeless, others again have escaped
abuse, some are pushed into prostitution or
drug abuse. Another concern about the term
was that it was understood in some societies
to be stigmatizing and discriminatory. The
Committee, therefore, had endeavoured to
use more appropriate terminology.” (Report
on the sixth (special) session, April 1994,
CRCIC/29, p. 31)

On occasion the Committee has proposed
a “comprehensive study” and various other
strategies:

“The Committee recommends that measures
be taken to give appropriate support to all
children living at risk, especially children
living on the streets. The Committee suggests
that a comprehensive study be undertaken by
the authorities so that they may be in a
position to promote and implement policies
and programmes.” (Portugal IRCO, Add.45,
para. 24)

“The Committee recommends that the State
Party take all appropriate measures to combat
the phenomenon of children working and/or
living on the street. Pupil retention
programmes and vocational training for
drop-outs should be encouraged. The
Committee also recommends that the
authorities provide special training to law
enforcement personnel to prevent the
stigmatization, abuse and ill-treatment of
these children.” (Paraguay IRCO, Add.75,

para. 44)

“The Committee is concerned at the large
and increasing number of children living
and/or working on the streets, who are
among the most marginalized groups of
children in India.

Implementation Handbook for the Convention on the Rights of the Child
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“The Committee recommends that the State
Party establish mechanisms to ensure these
children are provided with identity
documents, nutrition, clothing and housing.
Moreover, the State Party should ensure
these children have access to health care;
rehabilitation services for physical, sexual and
substance abuse; services for reconciliation
with families; education, including vocational
and life-skills training; and access to legal aid.
The Committee recommends that the State
Party cooperate and coordinate its efforts
with civil society in this regard.” (India IRCO,
Add. 115, paras. 54 and 55. See also, for example,
Georgia IRCO, Add. 124, paras. 62 and 63)

“The Committee is concerned at the situation
of children living and working on the streets
and children living on their own and without
proper housing in the hills. The Committee is
concerned, inter alia, by the poor access of
such children to health, education and other
services, about reports that the number of
children living or working on the streets is
continuing to increase, and about the
particular vulnerability of girls in these
situations.

“The Committee recommends that the State
Party reinforce the current efforts on behalf
of street and ‘hill’ children and ensure that
these children are protected and have access
to health and education services. Taking into
consideration the limited availability of social
workers and the scarcity of resources, the
Committee recommends that the State Party
give greater support to the work of NGOs in
this domain and provide the police services
with training on children’s rights so that the
police contribute to the protection of
children from acts of violence or other abuse
while on the street. The Committee
recommends that special attention be given
to improving the situation of girls. The
Committee recommends further that the
State Party seek assistance from UNICEF in
this regard.” (Burundi IRCO, Add.133, paras. 69
and 70)

The Committee has expressed specific concern
about child begging :

“The Committee recommends that the State
Party continue to promote programmes to
discourage and prevent child begging and to
ensure that such programmes are
implemented in all areas where child begging
is a concern.” (Mali IRCO, Add.113, para. 33)

Protection of child from
discrimination or punishment
on basis of status, activities,
expressed opinions or beliefs
of child’s parents, guardians or
family members: article 2(2)

NON-DISCRIMINATION

It is doubtful whether the very wide potential
implications of this provision have been suffi-
ciently considered during the preparation and
consideration of reports by States Parties. Para-
graph 1 of article 2 lists as grounds for discrim-
ination “the child’'s or his or her parent’s or
legal guardian’s race, colour, sex...” [bold face
supplied by editors]. Paragraph 2 adds protection
against “all forms of discrimination or punish-
ment on the basis of the status, activities,
expressed opinions, or beliefs of the child's par-
ents, legal guardians, or family members’. Para-
graph 1 concerns discrimination only in relation
to the enjoyment of rights in the Convention;
paragraph 2 requires action against “all forms of
discrimination”, and is not confined to the issues
raised by the Convention.

In its examination of reports, the Committee has
noted avariety of examples of the child suffering
discrimination covered by paragraph 2.
Implementation requires States to ensure that
any existing Constitution, relevant legislation,
court decisions and administrative policy and
practice comply with this principle. For example,
are “al appropriate measures’ taken to protect
children from discrimination or punishment
when their parents are subject to action on the
grounds of criminal behaviour or immigration
status? (In addition, article 9 emphasizes that
children must be separated from their parents
only when separation is necessary for the
best interests of the child; see page 133). Are
children penalized because of their parents
marital status? The Committee has focused
frequently on discrimination of children born
“out of wedlock” — non-marital children.
For example:

“The Committee is particularly concerned
about legal provisions explicitly permitting
discrimination, such as article 900(4) of the
Civil Code which prescribes that the right to
inheritance of a child born out of wedlock
shall be half that of a child born within a
marriage, and about mention of birth out of
wedlock in official documents.” (Japan IRCO,
Add.90, para. 14. See also Libyan Arab Jamahiriya
IRCO, Add.84, para. 12; Fiji IRCO, Add.89, para.
14, Luxembourg IRCO, Add.92, para. 27, Kuwait
IRCO, Add.96, para. 23; Malta IRCO, Add.129,
para. 24)

Does the State have the means to intervene on
behalf of children whose rights (for example to
health care) are threatened because of the
extreme religious beliefs of their parents? Do
policy and practice in institutions ensure that
brothers and sistersare not victimized because of
the behaviour of asibling?
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Implementation Chechlist
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Have appropriate general measures of implementation been taken in relation to article 2,
including:

identification and coordination of the responsible departments and agencies at all
levels of government (the principle of non-discrimination in article 2 is relevant to
all government departments)?
identification of relevant non-governmental organizations/civil society partners?
a comprehensive review to ensure that all legislation, policy and practice is
compatible with the article, for all children in all parts of the jurisdiction?
adoption of a strategy to secure full implementation
which includes where necessary the identification of goals and indicators of
progress?
which does not affect any provisions which are more conducive to the rights of
the child?
which recognizes other relevant international standards?
which involves where necessary international cooperation?
(Such measures may be part of an overall governmental strategy for implementing
the Convention as a whole.)
budgetary analysis and allocation of necessary resources?
development of mechanisms for monitoring and evaluation?
making the implications of article 2 widely known to adults and children?
development of appropriate training and awareness-raising?

S aﬂ. ] 4‘4& ) Z za za Z 2

0 Is the Convention’s principle of non-discrimination with special reference to children
included in the constitution, if any, and in legislation?
Are rights recognized for all children in the jurisdiction, without discrimination,
including
O non-nationals?
O refugees?
O illegal immigrants?
0 Has the State identified particularly disadvantaged and vulnerable groups of children?
O Has the State developed appropriate priorities, targets and programmes of affirmative
action to reduce discrimination against disadvantaged and vulnerable groups?
Does legislation, policy and practice in the State ensure that there is no discrimination
against children on the grounds of the child’s or his/her parent’s/guardian’s
O race?
0 colour?
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How to use the checklists, sce page XVii

gender?
language?
religion?
political or other opinion?
national origin?
social origin?
ethnic origin?
property?
disability?
birth?
0 other status?
(for a full list of grounds of discrimination identified by the Committee on the
Rights of the Child, see box, page 28)
Is disaggregated data collected to enable effective monitoring of potential
discrimination on all of these grounds in the enjoyment of rights, and discrimination
between children in different regions, and rural and urban areas?
Has the State developed in relation to girls an implementation strategy for the
Platform for Action adopted at the Fourth World Conference on Women, taking
into account the recommendations of the 2000 Review?
0 Does monitoring of the realization of each right guaranteed in the Convention
include consideration of the principle of non-discrimination?
Does legislation, policy and practice in the State ensure that the child is protected
against all forms of discrimination or punishment on the basis of the child’s parent’s,
legal guardian’s or family members’
O status, including marital status?
O activities?
0 expressed opinions?
O beliefs?

0 ) B I B O

RMM.’ The Convention is indivisible and its articles interdependent. Article 2,
the non-discrimination principle, has been identified as a general principle by the
Committee on the Rights of the Child, and needs to be applied to all other articles.

Particular regard should be paid to:
The other general principles

Article 3(1): the best interests of the child to be a primary consideration in all actions concerning
children

Article 6: right to life and maximum possible survival and development

Article 12: respect for the child’s views in all matters affecting the child; opportunity to be heard in
any judicial or administrative proceedings affecting the child.

“NOM-DISCRIMINATION-
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Best

interests
of the child

I

Text of Article 3

1. In all actions concerning children, whether undertaken by public or private social welfare
institutions, courts of law, administrative authorities or legislative bodies, the best interests
of the child shall be a primary consideration.

2. States Parties undertake to ensure the child such protection and care as is necessary for
his or her well-being, taking into account the rights and duties of his or her parents, legal
guardians, or other individuals legally responsible for him or her, and, to this end, shall take
all appropriate legislative and administrative measures.

3. States Parties shall ensure that the institutions, services and facilities responsible for the
care or protection of children shall conform with the standards established by competent
authorities, particularly in the areas of safety, health, in the number and suitability of their
staff, as well as competent supervision.

he Committee on the Rights of the

Child has highlighted article 3(1), that

the best interests of the child shall be a

primary consideration in all actions
concerning children, as one of the general princi-
plesof the Convention on the Rights of the Child,
alongside articles 2, 6 and 12. The principle was
first seeninthe 1959 Declaration of the Rights of
the Child. Interpretations of the best interests of
children cannot trump or override any of the
other rights guaranteed by other articlesin the
Convention. The concept acquires particular sig-
nificance in situations where other more specific
provisions of the Convention do not apply. Art-
icle 3(1) emphasizes that governments and pub-
lic and private bodies must ascertain the impact
on children of their actions, in order to ensure

BEST INTERESTS

that the best interests of the child are a primary
consideration, giving proper priority to children
and building child-friendly societies.

Within the Convention itself, the concept is also
evident in other articles, providing obligationsto
consider the best interests of individual children
in particular situationsin relation to

e separation from parents: The child shall not
be separated from his or her parents against
his or her will “except when competent
authorities subject to judicial review deter-
mine, in accordance with applicable law and
procedures, that such separation is necessary
for the best interests of the child”; and States
must respect the right of the child to maintain
personal relations and direct contact with
both parents on aregular basis “except if itis

Summary
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contrary to the child’s best interests’ (article
9(1) and (3));

o parental responsibilities: Both parents have
primary responsibility for the upbringing of
their child and “the best interests of the child
will be their basic concern” (article 18(1));

o deprivation of family environment: Children
temporarily or permanently deprived of their
family environment “or in whose own best
interests cannot be allowed to remain in that
environment”, are entitled to special protec-
tion and assistance (article 20);

o adoption: States should ensure that “the best
interests of the child shall be the paramount
consideration” (article 21);

e restriction of liberty: Children who are
deprived of liberty must be separated from
adults “unless it is considered in the child’'s
best interest not to do so” (article 37(c));

e court hearings of penal matters involving a
juvenile: Parents or legal guardians should
be present “unless it is considered not to be
in the best interest of the child” (article

40(2)(b)(iii)).

The second and third paragraphs of article 3 are
also of great significance. Article 3(2) outlines
an active overall obligation of States, ensuring
the necessary protection and care for the child's
well-being in all circumstances, while respecting
the rights and duties of parents. Together with
article 2(1) and article 4, article 3(2) sets out the
overall obligations of the State.

Article 3(3) requires that standards be estab-
lished by “competent bodies” for al institutions,
services and facilities for children, and that the
State ensures that the standards are complied
with. n

Extracts from

Committee on the Rights of the Child
Guidelines for Reports to be submitted by States Parties

under the Convention

For full text of Guidelines for Periodic Reports, see Appendix 3, page 674.

Guidelines for Initial Reports

“General principles

Relevant information, including the principal legislative, judicial, administrative or other
measures in force or foreseen, factors and difficulties encountered and progress achieved in
implementing the provisions of the Convention, and implementation priorities and specific
goals for the future should be provided in respect of:

(b) Best interests of the child (art. 3);

In addition, States Parties are encouraged to provide relevant information on the application
of these principles in the implementation of articles listed elsewhere in these guidelines.”

(CRC/C/5, paras. 13 and 14)

Guidelines for Periodic Reports
“Ill. GENERAL PRINCIPLES

B. Best interests of the child (art. 3)

Reports should indicate whether the principle of the best interests of the child and the need
for it to be a primary consideration in all actions concerning children is reflected in the
Constitution and relevant national legislation and regulations.

Please provide information on the consideration given to this principle by courts of law,
administrative authorities or legislative bodies, as well as by public or private social welfare

agencies.

Implementation Handbook for the Convention on the Rights of the Child



Please provide information on how the best interests of the child have been given primary
consideration in family life, school life, social life and in areas such as:
Budgetary allocations, including at the central, regional and local levels, and where
appropriate at the federal and provincial levels, and within governmental departments;
Planning and development policies, including housing, transport and environmental
policies;
Adoption;
Immigration, asylum-seeking and refugee procedures;
The administration of juvenile justice;
The placement and care of children in institutions;
Social security.

Information should be included on the measures taken in the light of article 3, paragraph 2,
including of a legislative and administrative nature, to ensure children such protection and
care as is necessary for their well-being. 3

Information should also be provided on the steps taken pursuant to article 3, paragraph 3, to
establish appropriate standards for all public and private institutions, services and facilities
responsible for the care and protection of children and to ensure that they conform with such
standards, particularly in the areas of safety, health, number and suitability of their staff, as
well as competent supervision.

In the light of the legislative and administrative measures taken to ensure the consideration
of the best interests of the child, please indicate the main problems remaining in this respect.

Please indicate in what ways the principle of the ‘best interests of the child” is made part of
the training of professionals dealing with children’s rights.”

(CRC/C/58, paras. 33 - 39. The following paragraphs of the Guidelines for Periodic Reports
are also relevant to reporting under this article: 20, 64, 65, 74, 76, 80, 87, 93, 101, 106, 114,
115, 118, 120, 128, 132, 138, 143, 152, 159, 161, 164, 166; for full text of Guidelines, see
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Appendix 3, page 674.)

Article 3(1)

The concept of the “best interests” of children
has been the subject of more academic analysis
than any other concept included in the Conven-
tion on the Rights of the Child. In many cases, its
inclusion in national legislation pre-dates ratifi-
cation of the Convention, and the concept is by
no means new to international human rights
instruments. The 1959 Declaration of the Rights
of the Child uses it in Principle 2: “The child
shall enjoy special protection, and shall be given
opportunities and facilities, by law and by other
means, to enable him to devel op physically, men-
tally, morally, spiritually and socially in a
healthy and norma manner and in conditions of
freedom and dignity. In the enactment of lawsfor
this purpose, the best interests of the child shall
be the paramount consideration.”

The principle is included in two articles of the
1979 Convention on the Elimination of All
Forms of Discrimination against Women: article
5(b) requires States Parties to that Convention to
“ensure that family education includes a proper
understanding of maternity as a social function

BEST INTERESTS

and the recognition of the common responsibil-
ity of men and women in the upbringing and
development of their children, it being under-
stood that the interest of children is the primor-
dial consideration in al cases.” Similarly, article
16(1)(d) provides that in all matters relating to
marriage and family relations “the interests of
the children shall be paramount”.

The principle does not appear in either of the
International Covenants, but the Human Rights
Committee, in two of its General Comments on
interpretation of the International Covenant on
Civil and Political Rights, has referred to the
child's interest being “paramount” in cases of
parental separation or divorce (Human Rights
Committee, Genera Comments 17 and 19,
HRI/GEN/1/Rev.5, pp. 133 and 138).

In relation to refugees, the Executive Committee
of the United Nations High Commissioner for
Refugees has formally stressed “that all action
taken on behalf of refugee children must be
guided by the principle of the best interests of
the child as well as by the principle of family
unity” (see article 22, page 305).
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“In all actions concerning
children, whether undertaken
by public or private social
welfare institutions, courts of
law, administrative authorities
or legislative bodies...”

The wording of the principle indicates that its
scope is very wide, going beyond State-initiated
actions to cover private bodies too, and embra-
cing all actions concerning children as a group.

Initsreporting Guidelinesand in its examination
of States Parties' reports, the Committee on the
Rights of the Child has emphasized that consid-
eration of the best interests of the child should be
built into national plans and policiesfor children
and into theworkings of parliaments and govern-
ment, nationally and locally, including, in particu-
lar, in relation to budgeting and allocation of
resources at all levels. The assessment of child
impact and building the results into the devel op-
ment of law, policy and practice thus become an
obligation (see article 4, page 70).

# _..the best interests of the child...”

The Working Group drafting the Convention did
not discuss any further definition of “best
interests’, and the Committee on the Rights of the
Child has not as yet attempted to propose criteria
by which the best interests of the child should be
judged in general or in relation to particular
circumstances, aside from emphasizing that the
general values and principles of the Convention
should be applied to the context in question.

The Committee has repeatedly stressed that the
Convention should be considered as a whole and
has emphasized itsinterrelationships, in particular
between those articles it has elevated to the status
of genera principles (articles 2, 3, 6 and 12).
Thus, the principles of non-discrimination, maxi-
mum survival and development, and respect for
theviews of the child must all berelevant to deter-
mining what are the best interests of a childin a
particular situation, as well as to determining the
best interests of children as a group. And consid-
eration of best interests must embrace both short-
and long-term considerations for the child. Any
interpretation of best interests must be consistent
with the spirit of the entire Convention —and in
particular with itsemphasison the child asan indi-
vidual with views and feelings of his or her own
and the child as the subject of civil and politica
rights aswell as specia protections. States cannot
interpret best interestsin an overly culturaly rela-
tivist way and cannot use their interpretation of
“best interests’ to deny rights now guaranteed

to children by the Convention, for example to
protection against traditional practices and
violent punishments (see pages 365 and 267).

The Committee has stressed that the principle
should be applied along with the other general
principles in al those instances in which the
Convention does not set a precise standard. One
example, in relation to the definition of the child,
is that the Convention requires that a minimum
age of criminal responsibility be set (article
40(3)(@)). In determining the age, the principles of
non-discrimination, best interests and maximum
survival and development should all be applied
(see article 1, page 6).

Another specific issue arose when it examined
Austrig s Initial Report:

“The Committee regrets that forced
sterilization of mentally disabled children is
legal with parental consent. The Committee
recommends that existing legislation be
reviewed so as to make sterilization of
mentally disabled children require the
intervention of the courts, and that care and
counselling services be provided to ensure
that this intervention is in accordance with
the provisions of the Convention, especially
article 3 on the best interests of the child and
article 12.” (Austria IRCO, Add.98, para. 17)

It commented to Belize:

“...The Committee is also concerned that the
law does not allow children, particularly
adolescents, seek medical or legal counselling
without parental consent, even when it is in
the best interests of the child...” (Belize IRCO,
Add.99, para. 14)

The Committee has proposed consideration of
the best interests and other general principlesin
relation to many issues. For example:

“... Of equal concern to the Committee is the
insufficient consideration of the principle of
the best interests of the child to tackle
situations of detention, institutionalization,
abandonment of children and as well as in
relation to the right of the child to testify in
court.” (Bulgaria IRCO, Add.66, para. 12)

(See also further Committee comments on signif-
icance of all the identified general principles
under article 2, page 22; article 4, page 65;
article 6, page 95; and article 12, page 161.)

”...shall be a primary
consideration”

The wording indicates that the best interests of
the child will not always bethe single, overriding
factor to be considered; there may be competing
or conflicting human rights interests, for

Implementation Handbook for the Convention on the Rights of the Child
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example between individual children, between
different groups of children and between chil-
dren and adults. The child’s interests, however,
must be the subject of active consideration. It
needsto be demonstrated that children’sinterests
have been explored and taken into account as a
primary consideration.

Some debate took place in the Working Group
drafting the Convention, and proposals were
made that the article should refer to the child's
best interests as “the primary consideration” or
“the paramount consideration”. These proposals
were rejected. The very wide umbrella-like
coverage of article 3(1) —“in all actions concern-
ing children” — includes actions in which other
parties may have equal claims to have their
interests considered. (E/CN.4/L.1575, pp. 3-7,
Detrick, pp. 132 and 133)

Where the phrase “best interests” is used else-
where in the Convention (see above, page 39),
the focus is on deciding appropriate action for
individual children in particular circumstances
and requires determination of the best interests
of individual children. In such situations, the
child’s interests are the paramount consideration
(as stated explicitly in relation to adoption in
article 21; see page 293).

A guiding principle in implementa-
tion: requirement to assess “child
impact” in government

The Committee on the Rights of the Child has
emphasized that article 3(1) is fundamental to
the overall duty to undertake all appropriate
measures to implement the Convention for all
children under article 4. For example:

“...the best interests of the child must be a
guiding principle in the application of the
Convention.” (Mexico IRCO, Add. 13, para. 16)

“[The Committee] also emphasizes the value
of adopting a comprehensive approach to the
implementation of the rights of the child
which is both effective and consistent with
the provisions and general principles of the
Convention, particularly the best interests of
the child and non-discrimination which apply
irrespective of budgetary resources.” (France
IRCO, Add.20, para. 19)

“With regard to the implementation of article
4 of the Convention, the Committee would
like to suggest that the general principles of
the Convention, particularly the provisions of
its article 3, relating to the best interests of
the child, should guide the determination of
policy-making at both the central and local
levels of government...” (United Kingdom IRCO,
Add.34, para. 24)

“The Committee welcomes the information
provided in the State Party's answers to the

BEST INTERESTS

list of issues concerning implementation of
the best interests principle and encourages
the State Party to continue to integrate the
principle into all legislative and administrative
practices, and to review its decision-making
and implementation procedures so as to
ensure that the best interests of the child are
a primary consideration.” (The Former Yugoslav
Republic of Macedonia IRCO, Add.118, para. 18)
“The Committee, noting that the State party's
general approach is more welfare oriented
rather than child rights based, is concerned
that the principles of the best interests of the
child (art. 3) and the right to life and
development (art. 6) are not fully reflected in
the State Party's legislation, its administrative
and judicial decisions, or its policies and
programmes relevant to children...

“The Committee recommends that the
general principles of the Convention, in
particular the provisions of its articles 3 and 6,
should be appropriately integrated in all
revisions to legislation as well as in judicial
and administrative decisions and in projects,
programmes and services which have an
impact on children and should guide the
determination of policy-making at every level
and in particular actions taken by social
welfare institutions, courts of law and
administrative authorities.” (Marshall Islands
IRCO, Add.139, paras. 26 and 27. See also
Lebanon IRCO, Add.54, para. 35; Zimbabwe IRCO,
Add.55, para. 29, etc.)

Where a plan of action for children is proposed,
the“best interests’ principle should be fully integ-
rated. Integration of the principle must imply the
development of mechanismsto assess the impact
of government actions on children and to incor-
porate the results of the assessment in policy
development (see article 4, page 70).

In relation to the vital issue of resource aloca
tion, the best interests principle demands first
that within the overall central government bud-
get, and regional and local budgets, there be an
adequate allocation for children (for further dis-
cussion, see article 4, page 71). There must there-
fore be sufficient analyses of relevant budgets to
determine the proportion and amount allocated
to children. In considering priorities in resource
alocation, both between and within services at
the national and local level, best interests must be
aprimary consideration. The non-discrimination
principle is also important; but as emphasized
under article 2 (page 30), the non-discrimination
principleallowsfor positive discrimination — that
is, affirmative action — on behalf of particularly
disadvantaged or vulnerable groups of children.
Thus, the setting of priorities and targeting with-
in resource alocation is vital to reducing dis-
crimination in overall implementation.
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The Committee has paid increasing attention to
theimportance of budget analysisinits examina
tion of reports and in its discussions with repre-
sentatives of States Parties. Its Guidelines for
Periodic Reports seeks information on: the pro-
portion of the budget devoted to social expendi-
ture for children at al levels; budget trends; the
“arrangements for budgetary analysis enabling
the amount and proportion spent on children to
be clearly identified”; and “the steps taken to
ensure that all competent national, regional and
local authorities are guided by the best interests
of the child in their budgetary decisionsand eval-
uate the priority given to children in their policy-
making” (para. 20):

“...With regard to budgetary priorities in the
allocation of available resources, the State
Party should be guided by the principle of the
best interest of the child, as provided for in
article 3 of the Convention, particularly as this
applies to the most vulnerable groups of
children, such as girl children, indigenous
children, and children living in poverty,
including abandoned children.” (Bolivia IRCO,
Add.1, para. 14)

“The best interests of the child is a guiding
principle in the implementation of the
Convention, including its article 4, and, in this
connection, the Committee notes the
importance of the implementation of that
principle, ensuring that the maximum extent
of resources are made available for children’s
programmes, in reviewing budget allocations
to the social sector, both at the federal and
provincial levels.” (Pakistan IRCO, Add. 18, para. 26)

“The Committee recommends that the State
Party, in the light of articles 3 and 4 of the
Convention, undertake all appropriate
measures to the maximum extent of the
available resources to ensure that sufficient
budgetary allocation is provided to services
for children, particularly in the areas of
education and health, and that particular
attention is paid to the protection of the
rights of children belonging to vulnerable
groups.” (Colombia IRCO, Add.30, para. 16. See
also, for example, Nepal IRCO, Add.57, para. 30)

Similarly, the impact on children of economic
adjustment policies and budgetary cuts must be
considered in the light of the best interests prin-
ciple and other basic principles. This considera-
tion is also highlighted in the Guidelines for
Periodic Reports. “The measures taken to ensure
that children, particularly those belonging to the
most disadvantaged groups, are protected against
the adverse effects of economic policies, includ-
ing the reduction of budgetary allocations in the
social sector” (para. 20).

The Committee commented to Sweden, that

“...the Government should ensure that
spending cuts carried out by municipalities are
effected with due regard for the best interests
of children, particularly those from the most
vulnerable groups...” (Sweden IRCO, Add.2,
para. 10)

It followed this up when it examined Sweden's
Second Report :

” While welcoming the decision of the State
Party to give priority in the use of additional
resources to children with special support
needs, the Committee remains concerned
about the introduction of charges and
cutbacks in educational and social services
provided by some municipalities as the result
of budgetary austerity measures. The
Committee recommends that the State Party
review the impact of the budgetary cuts so as
to renew efforts to implement the Convention
to the maximum extent of available resources,
in accordance with article 4. ” (Sweden 2RCO,
Add. 101, para. 9)

It commented similarly to Norway and Finland :

“...the Committee is concerned that in the
context of the role of municipal authorities
the best interests of the child are not always
taken into full consideration and, further, that
the best interests of children with an
imprisoned parent, unaccompanied child
asylum-seekers or refugees are not always a
primary consideration.

“The Committee recommends that the State
Party, in consultation with the office of the
ombudsperson and with civil society, consider
the implications of the best interests principle
in the context of the above situations and
that further efforts be made to ensure that
the principle is a primary consideration in
decisions which affect children.” (Norway 2RCO,
Add. 126, paras. 22 and 23. See also Finland 2RCO,
Add. 132, paras. 25 and 26)

The Committee looks for processes which
ensure that the best interests of children are
considered in policy formulation, and it has
promoted the concept of child impact assessment
(see article 4, page 70).

During discussion of Senegal’s Initial Report, a
Committee member noted that the principle of
the best interests of the child was both broader
and deeper than the issue of custody in divorce
cases. “That notion — a cornerstone of the Con-
vention — meant that, when conflicts of interest
arose, the best interests of the child should be the
primary consideration. In the legal, judicial and
administrative spheres, such an approach called
for the creation of a new set of decision-making
procedures. UNICEF was, for instance, explor-
ing the use of ‘child-impact analyses', which

Implementation Handbook for the Convention on the Rights of the Child
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would assess the effect of a decision on a child
before that decision had been taken...” (Senegal
SR.248, para. 43)

The best interests principle should guide the
deliberations of parliaments as well as the poli-
cies of governments;

“The Committee also welcomes the decision
taken by the Government to submit an annual
report to the Parliamentary Assemblies on the
implementation of the Convention and on its
policies in relation to the situation of children
in the world. This procedure will contribute to
emphasizing the importance of the principle
of the best interests of the child, which is a
primary consideration to be taken into
account in all actions concerning children,
including those undertaken by legislative
bodies.” (France IRCO, Add.20, para. 6)

“The Committee recommends that special
efforts should be made by the Government in
order to fully harmonize the existing legisla-
tion with the provisions of the Convention and
in the light of its general principles as well as
to ensure that the best interests of the child, as
stipulated in article 3 of the Convention, be a
primary consideration in all actions concerning
children, including those undertaken by
Parliament.” (Chile IRCO, Add.22, para. 14)

Best interests principle

to be reflected in legislation

The Committee has consistently emphasi zed that
article 3, together with other identified general
principles in the Convention, should be reflected
in legislation and integrated into al relevant
decision-making. For example:

“It is the Committee’s view that further efforts
must be undertaken to ensure that the
general principles of the Convention, in
particular articles 3 and 12, not only guide
policy discussions and formulation and
decision-making, but also are appropriately
integrated into any judicial and administrative
decisions and in the development and
implementation of all projects, programmes
and services which have an impact on
children.” (Azerbaijan IRCO, Add.77, para. 3)

“The Committee recommends that the State
Party take all appropriate measures to ensure
that the general principle of the best interests
of the child is appropriately integrated in all
legal provisions as well as in judicial and
administrative decisions and in projects,
programmes and services which have an
impact on children.” (Georgia IRCO, Add. 124,
para. 27. See also Trinidad and Tobago IRCO,
Add.82, para. 29)

The Committee has indicated that it expects
the best interests principle to be written into
legislation in away that enablesit to be invoked
before the courts:

BEST INTERESTS

“... Principles relating to the best interests of
the child and prohibition of discrimination in
relation to children should be incorporated
into domestic law, and it should be possible to
invoke them before the courts.” (Indonesia
IRCO, Add.25, para. 18. See also, for example,
Denmark IRCO, Add.33, para. 24; Canada IRCO,
Add.37, para. 11; Sri Lanka IRCO, Add.40, para.
25; Germany IRCO, Add.43, para. 16)

In examining Second Reports, the Committee
continues to express concern that in practice the
general principles contained in articles 3 and 12
are not respected:

“While the Committee notes that the
principles of the ‘best interests of the child’
(art. 3) and ‘respect for the views of the child”
(art. 12) have been incorporated in domestic
legislation, it remains concerned that in
practice, as it is recognized in the report,
these principles are not respected owing to
the fact that children are not yet perceived as
persons entitled to rights and that the rights
of the child are undermined by adults’
interests. The Committee recommends that
further efforts be made to ensure the
implementation of the principles of the ‘best
interests of the child” and ‘respect for the
views of the child’, especially his or her rights
to participate in the family, at school, within
other institutions and in society in general.
These principles should also be reflected in all
policies and programmes relating to children.
Awareness-raising among the public at large,
including traditional communities and
religious leaders, as well as educational
programmes on the implementation of these
principles should be reinforced.” (Bolivia 2RCO,
Add.95, para. 18)

“The Committee is concerned that in all
actions concerning children, the general
principle of the best interests of the child
contained in article 3 of the Convention is not
a primary consideration, including in matters
relating to family law (e.g. duration of
custody under the Personal Status Law is
arbitrary as it is determined by the child’s age,
and is discriminatory against the mother).
“The Committee recommends to the State
Party to review its legislation and
administrative measures to ensure that article
3 of the Convention is duly reflected therein.”
(Jordan 2RCO, Add. 125, paras. 33 and 34)

When a best interests principle is already
reflected in national legislation, it is generaly in
relation to decision-making about individual
children, in which the child is the primary, or
a primary, subject or object — for example in
family proceedings following separation or
divorce of parents, in adoption and in state inter-
vention to protect children from ill-treatment. It
is much less common to find the principle in
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legislation covering other “actions’ that concern
groups of children or all children but may not be
specifically directed at children. The principle
should apply, for example, to policy-making on
employment, planning, transport and so on. Even
within services whose major purpose is
children’s development, for example education
or health, the principle is often not written into
the legislative framework. Thus, in relation to
the United Kingdom, the Committee noted its
concern

“...about the apparent insufficiency of meas-
ures taken to ensure the implementation of
the general principles of the Convention,
namely the provisions of its articles 2, 3, 6,

and 12. In this connection, the Committee
observes in particular that the principle of the
best interests of the child appears not to be
reflected in legislation in such areas as health,
education and social security which have a
bearing on the respect for the rights of the
child.” (United Kingdom IRCO, Add.34, para. 11)

Not subject to derogation

The Committee has emphasized that the general
principles of the Convention on the Rights of the
Child are not subject to derogation in times of
emergency. For example, in the report of its
General Discussion on “Children in armed
conflicts” the Committee commented that none
of the general provisionsin articles 2, 3 and 4

“admit a derogation in time of war or
emergency.” (Report on the second session,
September/October 1992, CRC/C/10, para. 67)

States to ensure necessary
protection and care for the child,
taking account of rights and
duties of parents and others
legally responsible: article 3(2)

States must ensure necessary protection and care
for al children in their jurisdiction. They must
take account of the rights and duties of parents
and others legally responsible for the child. But
there are many aspects of “care and protection”
that individual parents cannot provide — for
exampl e protection against environmental pollu-
tion or traffic accidents. And where individual
families are unable or unwilling to protect the
child, the State must provide a “safety net,”
ensuring the child’s well-being in all circum-
stances. Often, the obligations of State and
parent are closely related — for example the State
is required to make available compulsory free
primary education; parents have a duty to ensure
education in line with the child’s best interests.

A commentary published in the Bulletin of
Human Rights emphasizes the “fundamental
importance” of paragraph 2 of article 3: “Its
significance derives in the first place from its
position as an umbrella provision directed at
ensuring, through one means or another, the
well-being of the child. Secondly, its compre-
hensiveness means that it constitutes an import-
ant reference point in interpreting the general or
overal obligations of governmentsin the light of
the more specific obligations contained in the
remaining parts of the Convention. The obliga-
tion which is explicit in the undertaking ‘to
ensure the child such protection and care as is
necessary for hisor her well-being’ isan unqual-
ified one. While the next phrase makes it subject
to the need to take account of the rights and
duties of other entities, the obligation of the State
Party, albeit as a last resort, is very clearly
spelled out. The verb used to describe the obliga-
tion (‘to ensure’) isvery strong and encompasses
both passive and active (including pro-active)
obligations. Theterms ' protection and care’ must
also be read expansively, since their objective is

Disaster response

Perhaps as a result of the Chernobyl disaster, the Belarus Rights of the Child Act includes a pro-
vision in its article 28 for “Rights of children who are victims of natural calamities or accidents
or disasters’. The State must provide such children with “prompt free assistance, take urgent
measures to remove them from the danger zone, take care of reuniting them with their families
and provide the necessary medical help, including in other countries. In the event of the loss of
their parents, these children shall be afforded the same social protection asany child who has been
deprived of parental care” (Belarus IR, para. 102).

Paraguay’s National Constitution (1992) includes an article on the protection of the child (article
53): “The family, society and the State shall have the duty to guarantee the child full and harmon-
ious development and full enjoyment of his rights, and shall protect him against neglect, malnu-
trition, violence, abuse, trafficking and exploitation. All persons shall have the right to demand
that the competent authority complies with these guarantees and punishes those who infringe
them” (Paraguay IR, para. 27).

Implementation Handbook for the Convention on the Rights of the Child
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not stated in limited or negative terms (such as
‘to protect the child from harm’) but rather in
relation to the comprehensive ideal of ensuring
the child’s ‘well-being’...” (Philip Alston, “The
Legal framework of the Convention on the
Rights of the Child”, Bulletin of Human Rights,
91/2, p. 9)

The Committee on the Rights of the Child has
very frequently referred to circumstances in
which the State is failing to adequately provide
for particular groups of vulnerable children. The
most common category are children living
and/or working on the street, identified as exist-
ing in significant numbers in most States (see
article 2, page 34 and article 20, page 287). Art-
icle 3(2) makes clear that, notwithstanding the
rights and duties of parents and any otherslegaly
responsible, the State has an active obligation to
ensure such children’s well-being. This general
obligation is linked to its obligations under the
other general principles of the Convention in
articles 2, 6, and 12 and to any relevant specific
obligations — for example to provide “appropri-
ate assistance to parents and legal guardians’ in
their child-rearing responsibilities under article
18(2), to provide “specia protection and assis-
tance” to children deprived of their family envir-
onment (article 20(1)), to recognize the rights of
children to benefit from social security and to
an adequate standard of living (articles 26 and
27) and to protect children from all forms of
violence and exploitation (articles 19, 32, 33, 34,
35, 36, 37).

Similarly, in times of economic recession or cri-
sis, or of environmental disaster or armed con-
flict this overriding active obligation comes into
play, linked to other more specific provisions. In
order to be able to fulfil its obligations, the State
must ensure that it knows, as far as possible,
when achild’ swell-being isthreatened and addi-
tional State action is required. The Committee
has frequently expressed concern as to whether
the most disadvantaged children in a State have
been identified

“... in order to ensure that adequate safety
nets are in place to prevent a deterioration of
the rights they are entitled to under the
Convention...”

The Committee recommended

... that programmes be carefully targeted to
the needs of both rural and urban children
and that adequate social safety nets are in
place for the most disadvantaged groups of
children.” (Belarus IRCO, Add.17, paras. 7 and 15)

The Committee has welcomed the inclusion of a
legislative duty reflecting that of paragraph 2 of
article 3:

BEST INTERESTS

“[The Committee] particularly welcomes the
inclusion in the Constitution of a provision
directly based on article 3, paragraph 2, of the
Convention...” (Iceland IRCO, Add.50, para. 5)

The requirement to take account of therightsand
responsibilities of parents and others legally
responsible does not prevent the State on occa-
sion from having to intervene without their
agreement. The article, together with article 9 in
particular (see page 131), covers situations in
which parents and others threaten the well-being
of individual children, through child abuse or
neglect, for example.

Institutions, services and
facilities for care or protection
of children must conform with
established standards: article 3(3)

Standards must be established for institutions,
services and facilities for children, and the State
must ensure that the standards are complied with
through appropriate monitoring. Other articles
refer to particular services that States Parties
should ensure are available; for example “for the
care of children” (under article 18(2) and (3)),
alternative care provided for children deprived
of their family environment (article 20), care for
disabled children (article 23), rehabilitative care
(article 39) and institutional and other care
related to the juvenile justice system (article 40).
There should aso be health and educational
institutions providing care or protection.

The provision covers not only state-provided
institutions, services and facilities but also all
those “responsible” for the care or protection of
children. In many countries, much of the non-
family care of children is provided by voluntary
or private bodies, and in some States policies of
privatization of services are taking more institu-
tions out of direct State control. Article 3(3)
requires standards to be established for all such
institutions, services and facilities by competent
bodies. Together with the non-discrimination
principlein article 2, the standards must be con-
sistent and conform to the rest of the Convention.

The provision does not provide an exhaustive list
of the areas in which standards must be estab-
lished but it does mention “particularly in the
areas of safety, health, in the number and suit-
ability of their staff, as well as competent super-
vision.” In addition, services and institutions
providing care and protection must comply with
all other provisions of the Convention, respect-
ing, for example, the principles of non-discrim-
ination and best interests and theright of children
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to have their views and other civil rights
respected and to be protected from all forms of
violence and exploitation (articles 2, 3, 12, 13,
14, 15, 16, 19, 32-37). In addition, article 25 (see
page 373) sets out the right of a child who has
been placed for care, protection or treatment “to
aperiodic review of thetreatment provided to the
child and all other circumstances relevant to his
or her placement.”

Implementation of article 3(3) requires a com-
prehensive review of the legislative framework
applying to all such institutions and services,
whether run directly by the State, or by voluntary
and private bodies. The review needsto cover all
services — care, including foster care and day-
care, health, education, penal institutions and so
on. Consistent standards should be applied to all,
with adequate independent inspection and moni-
toring. In ingtitutions, widespread abuse of chil-
dren, both physical and sexual, has been
uncovered in recent years in many States,
emphasizing the lack of appropriate safeguards,
including independent inspection and effective
complaint procedures (see also article 12, page
171).

The Committee on the Rights of the Child has
frequently commented on inadequate monitoring
and supervision, in particular of institutions, and
has also commented on the over-use of institu-
tional placement (see article 20, page 279):

“The Committee recommends that alternatives
to institutionalization in boarding schools,
such as foster care, should be actively sought.
The Committee also recommends the further
training of personnel in all institutions, such
as social, legal or educational workers. An
important part of such training should be to
emphasize the promotion and protection of
the child’s sense of dignity and the issue of
child neglect and maltreatment. Mechanisms
to evaluate the ongoing training of personnel
dealing with children are also required.”
(Russian Federation IRCO, Add.4, para. 19)

The Committee followed this up when it exam-
ined the Second Report of the Russian
Federation:

“...In the light of article 3, paragraph 3, of
the Convention, the Committee further
recommends the reform, including legal
reform, of the institutional system by the
establishment of standards for conditions in
institutions and their regular inspection, in
particular by reinforcing the role and powers
of independent inspection mechanisms and
ensuring their right to inspect foster homes

and public institutions without warning... ”
(Russian Federation 2RCO, Add. 110, para. 39)

“The Committee encourages the State Party
to address the situation of children in
institutions, with a view to envisaging and
making available possible alternatives to
institutional care and to establishing effective
monitoring mechanisms of the realization of
the rights of the child placed in an institution.”
(Poland IRCO, Add.31, para. 34. See also, for
example, Nicaragqua IRCO, Add.36, para. 18, China
IRCO, Add.56, para. 18)

The Committee has expressed concern at lack of
qualified staff, set standards and independent
inspection :

“The Committee is concerned at the lack of
qualified staff working in the care institutions.
While taking note of the recent measures
taken to improve the monitoring of care
institutions, the Committee remains concerned
about the persistence of reported cases of
abuse...

“The Committee recommends that the State
Party strengthen its efforts to monitor
efficiently the institutions of alternative care
and develop appropriate training for the

staff of these institutions.” (Trinidad and Tobago
IRCO, Add.82, paras. 18 and 34)

On many occasions, the Committee has noted its
concern at ill-treatment of childrenininstitutions
or alternative care:

“The Committee is very much alarmed at
reports it has received of the ill-treatment of
children in detention centres. In view of the
seriousness of such alleged violations, the
Committee is concerned about the insufficient
training provided to law enforcement officials
and personnel of detention centres on the
provisions and principles of the Convention
and other relevant international
instruments...” (Paraquay Prelim. Obs., Add.27,
para. 13)

“The Committee regrets that appropriate
measures have not yet been taken to
effectively prevent and combat ill-treatment
of children in schools or in institutions where
children may be placed...

“The Committee also recommends the
establishment of effective monitoring
mechanisms of the realization of the rights
of the child placed in an institution.” (Ukraine
IRCO, Add.42, paras. 14 and 27)

“The Committee recommends that the system
of foster care be carefully monitored in order
to eliminate any possible acts of abuse against
the children placed in such care.” (Croatia
IRCO, Add.52, para. 25)

Implementation Handbook for the Convention on the Rights of the Child
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+ Gonersl measuncs o implemeristion

Have appropriate general measures of implementation been taken in relation to article 3,
including:

identification and coordination of the responsible departments and agencies at all
levels of government (implementation of article 3 is relevant to all departments
of government)?
identification of relevant non-governmental organizations/civil society partners?
a comprehensive review to ensure that all legislation, policy and practice is
compatible with the article, for all children in all parts of the jurisdiction?
adoption of a strategy to secure full implementation
which includes where necessary the identification of goals and indicators of
progress?
which does not affect any provisions which are more conducive to the rights of
the child?
which recognizes other relevant international standards?
which involves where necessary international cooperation?
(Such measures may be part of an overall governmental strategy for implementing
the Convention as a whole.)
budgetary analysis and allocation of necessary resources?
development of mechanisms for monitoring and evaluation?
making the implications of article 3 widely known to adults and children?
development of appropriate training and awareness-raising for all those working
with or for children?

o Specific inmnes i implemerting article 3
Article 3(1)

Is the principle that the best interests of the child shall be a primary consideration in all
actions concerning children reflected in
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O the Constitution (if any)?

relevant legislation applying to
O public social welfare institutions?
O private social welfare institutions?
O courts of law?
O administrative authorities?
O legislative bodies?
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Is consideration of the best interests of affected children — child impact assessment —
required in legislation, administrative decision-making, and policy and practice at all
levels of government concerning

O budget allocations to the social sector and to children, and between and
within departments of government?

social security?

planning and development?

the environment?

housing?

transport?

health?

education?

employment?

administration of juvenile justice?

the criminal law (e.g. the effects of the sentencing of parents on children,
etc.)?

nationality and immigration, including asylum-seeking?

0 any rules governing alternative care, including institutions for children?

Oo0o0ooo0ooooogd

Are there legislative provisions relating to children in which the best interests of the
child are to be the “paramount” rather than primary consideration?

Where legislation requires determination of the best interests of a child in particular
circumstances, have criteria been adopted for the purpose which are compatible
with the principles of the Convention?

Article 3(2)

O Does legislation require the State to provide such care and protection as is necessary
for the well-being of any child in cases where it is not otherwise being provided?

0 Does legislation provide for such care and protection at times of national disaster?

O Is there adequate monitoring to determine whether this provision is fully
implemented for all children?
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Article 3(3)

Has the State reviewed all institutions, services and facilities, both public and private,
responsible for the care or protection of children to ensure that formal standards are
established covering

O safety?
O health?
0 protection of children from all forms of violence and abuse?

| Handbook for the:Convention on. the Rights of the Chil
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01 the number and suitability of staff?
O conformity with all provisions of the Convention?
O independent inspection and supervision?

RW . The Convention is indivisible and its articles are interdependent. Article
3(1) has been identified by the Committee on the Rights of the Child as a general principle
of relevance to implementation of the whole Convention. Article 3(2) provides States
with a general obligation to ensure necessary protection and care for the child’s well-
being.

Particular regard should be paid to:
Other general principles

Article 2: all rights to be recognized for each child in jurisdiction without discrimination on any
ground

Article 6: right to life and maximum possible survival and development

Article 12: respect for the child’s views in all matters affecting the child; opportunity to be heard in
any judicial or administrative proceedings affecting the child

Other articles requiring specific consideration
of the child’s best interests

Article 9: separation from parents

Article 18: parental responsibilities for their children

Article 20: deprivation of family environment

Article 21: adoption

Article 37(c): separation from adults in detention

Article 40(2)(b)(iii): presence of parents at court hearings of penal matters involving a juvenile

Article 3(3)

Article 3(3) is relevant to the provision of all institutions, services and facilities for children, for exam-
ple all forms of alternative care (articles 18, 20, 21, 22, 23 and 39), health care (article 24),
education (article 28), and juvenile justice (articles 37 and 40)
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Implementation
of rights
in the

Convention

P

Text of Article 4

States Parties shall undertake all appropriate legislative, administrative, and other measures
for the implementation of the rights recognized in the present Convention. With regard to
economic, social and cultural rights, States Parties shall undertake such measures to the
maximum extent of their available resources and, where needed, within the framework of

international cooperation.

rticle 4 sets out States' overall obli-
gationsto implement all therightsin
the Convention on the Rights of the
Child. They must take “al appropri-
ate legislative, administrative, and other meas-
ures’. Only in relation to economic, social and
cultural rights, is there the qualification that such
measures shall be undertaken to the maximum
extent of their available resources and, where
needed, within the framework of international
cooperation. Neither the Convention itself nor the
Committee defines which of the articles include
civil and political rights and which are economic,
social or cultura rights. It is clear that almost all
articlesinclude elementswhich amount to civil or
political rights.

Other general implementation obligations on
States Parties are provided by article 2 (to respect
and ensuretherightsin the Convention to al chil-
dren without discrimination, see page 22), and
article 3(2) (to “undertake to ensure the child
such protection and care asis necessary for hisor
her well-being...”, see page 46).

While emphasizing that thereisno favoured legis-
lative or administrative model for implementa-

IMPLEMENTATION OBLIGATIONS

tion, the Committee on the Rights of the Child
has proposed awide range of strategies to ensure
Governments give appropriate priority and atten-
tion to children in order to implement the whole
Convention effectively. From the beginning, inits
Guidelinesfor Initial Reports, the Committee has
emphasized the particular importance of ensuring
that all domestic legislation is compatible with
the Convention and that there is appropriate
coordination of policy affecting children within
and between all levels of government. For the
purposes of reporting under the Convention, the
Committee has grouped the Convention’s provi-
sions into eight “clusters’ (see page 629). The
first cluster is entitled “General Measures of
Implementation”. The Guidelines for Periodic
Reports seeks detailed information on a wide
range of measures, including legislative and
administrative ones.

In its Guidelines the Committee has linked the
obligations of article 4 with those of article 42, to
make the provisions and principles of the Con-
vention widely known to adults and children
(see page 611), and also with the requirement
in article 44(6), to make reports under the Conven-
tion widely known (see page 635). "

Summary
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Extracts from

Committee on the Rights of the Child

Guidelines for Reports to be submitted by States Parties
under the Convention

For full text of Guidelines for Periodic Reports, see Appendix 3, page 674.

Guidelines for Initial Reports
“General measures of implementation

Under this section, States Parties are requested to provide relevant information pursuant to
article 4 of the Convention, including information on:

(a) The measures taken to harmonize national law and policy with the provisions of the Con-
vention; and

(b) Existing or planned mechanisms at national or local level for coordinating policies relat-
ing to children and for monitoring the implementation of the Convention.

In addition, States Parties are requested to describe the measures that have been taken or are
foreseen, pursuant to article 42 of the Convention, to make the principles and provisions of
the Convention widely known, by appropriate and active means, to adults and children alike.

States Parties are also requested to describe those measures undertaken or foreseen, pursu-
ant to article 44, paragraph 6, of the Convention, to make their reports widely available to
the public at large in their own countries.”

(CRC/C/5, paras. 9 - 11)

Guidelines for Periodic Reports

“]. GENERAL MEASURES OF IMPLEMENTATION (arts. 4, 42 and 44, paragraph 6 of the Conven-
tion)

In the spirit of the World Conference on Human Rights, which encouraged States to consid-
er reviewing any reservation with a view to withdrawing it (see AICONF.157/23, I, paras. 5
and 46), please indicate whether the Government considers it necessary to maintain the res-
ervations it has made, if any, or has the intention of withdrawing them.

States Parties are requested to provide relevant information pursuant to article 4 of the Con-
vention, including information on the measures adopted to bring national legislation and
practice into full conformity with the principles and provisions of the Convention, together
with details of:

Any comprehensive review of the domestic legislation to ensure compliance with the
Convention;

Any new laws or codes adopted, as well as amendments introduced into domestic leg-
islation to ensure implementation of the Convention.

Please indicate the status of the Convention in domestic law:

With respect to recognition in the Constitution or other national legislation of the
rights set forth in the Convention;

With respect to the possibility for the provisions of the Convention to be directly
invoked before the courts and applied by the national authorities;

In the event of a conflict with national legislation.

In the light of article 41 of the Convention, please indicate any provisions of the national
legislation which are more conducive to the realization of the rights of the child.

Please provide information on judicial decisions applying the principles and provisions of the
Convention.

Please provide information on remedies available in cases of violation of the rights recog-
nized by the Convention.

Please indicate any steps taken or envisaged to adopt a comprehensive national strategy for
children in the framework of the Convention, such as a national plan of action on children’s
rights and relevant goals established.

Implementation Handbook for the Convention on the Rights of the Child
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Please provide information on existing or planned mechanisms at the national, regional and
local levels, and when relevant at the federal and provincial levels, for ensuring implementa-
tion of the Convention, for coordinating policies relevant to children and for monitoring
progress achieved, including information on:

The governmental departments competent in the areas covered by the Convention, the
steps taken to ensure the effective coordination of their activities, as well as to monitor
the progress made by them;

The steps taken to ensure effective coordination of activities between central, regional
and local authorities, and where relevant between federal and provincial authorities;

Any governmental institutions created to promote the rights of the child and monitor
implementation, and how they relate to non-governmental organizations;

Any independent body established to promote and protect the rights of the child, such
as an Ombudsperson or Commissioner;

The measures taken to ensure the systematic gathering of data on children and their
fundamental rights and to assess existing trends at the national, regional and local lev-
els, and where appropriate at the federal and provincial levels, as well as the steps taken
to develop mechanisms for the identification and gathering of appropriate indicators,
statistics, relevant research and other relevant information as a basis for policy-making
in the field of children’s rights;

The steps taken to ensure a periodic evaluation of progress in the implementation of the
Convention at the national, regional and local levels, and where appropriate at the fed-
eral and provincial levels, including through the preparation of any periodic report by
the Government to the Parliament.

Please indicate any initiatives taken in cooperation with the civil society (for example, profes-
sional groups, non-governmental organizations) and any mechanisms developed to evaluate
progress achieved.

Using indicators or target figures where necessary, please indicate the measures undertaken to
ensure the implementation at the national, regional and local levels, and where relevant at the
federal and provincial levels, of the economic, social and cultural rights of children to the max-
imum extent of available resources, including:

The steps undertaken to ensure coordination between economic and social policies;

The proportion of the budget devoted to social expenditures for children, including
health, welfare and education, at the central, regional and local levels, and where
appropriate at the federal and provincial levels;

The budget trends over the period covered by the report;

Arrangements for budgetary analysis enabling the amount and proportion spent on
children to be clearly identified;

The steps taken to ensure that all competent national, regional and local authorities are
guided by the best interests of the child in their budgetary decisions and evaluate the
priority given to children in their policy-making;

The measures taken to ensure that disparities between different regions and groups of
children are bridged in relation to the provision of social services;

The measures taken to ensure that children, particularly those belonging to the most dis-
advantaged groups, are protected against the adverse effects of economic policies,
including the reduction of budgetary allocations in the social sector.

Please indicate the extent to which international cooperation relevant to the State Party is
designed to foster the implementation of the Convention, including economic, social and cul-
tural rights of children. Please indicate the proportion of international aid at the multilateral
and bilateral levels allocated to programmes for children and the promotion of their rights and,
where appropriate, the assistance received from regional and international financial institu-
tions. Please also indicate the percentage of international cooperation contributed during the
reporting period in the total government budget, as well as the percentages of such coopera-
tion respectively allocated to the health sector, to the education sector, to the social sector and
to other sectors. Please further indicate any relevant measures adopted as a follow-up to the
Declaration and Programme of Action of the World Summit for Social Development.”

(CRC/C/58, paras. 11-21. The following paragraphs of the Guidelines for Periodic Reports are
also relevant to reporting under this article: introduction, paras. 3 and 5; for full text of Guide-
lines, see Appendix 3, page 674.)

IMPLEMENTATION OBLIGATIONS

e
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General measures of
implementation

As a Committee member commented in 1995
during examination of Canada’s Initial Report:
“... given the wide range of different administra-
tive and legidlative systems among the [then] 174
States Parties, the Committee was in no position
to specify particular solutions. Indeed, a degree
of diversity in the mechanisms set up to imple-
ment the Convention might lead to a degree of
competition, which could be very beneficial. The
important point was that the Convention should
be the main benchmark and inspiration of action
at the provincial and central levels...” (Canada
SR.214, para. 54)

In determining measures for implementation,
States Parties must respect the general principles
identified by the Committee in articles 2, 3(1),
6 and 12. The Committee has particularly
emphasized the best interests principle.

Following its General Discussion on “Economic
exploitation of children” (4 October 1993), the
Committee adopted a set of general recommen-
dations designed to improve the system of pre-
vention, protection and rehabilitation regarding
children in situations of economic exploitation.
These asserted the importance of the overall
framework provided by the Convention’s general
principles, and made comments of genera
relevance on key measures of implementation:

“Here, as elsewhere, the Convention calls
upon States Parties to take action through

the establishment, in conformity with its
principles and provisions, of an adequate legal
framework and necessary mechanisms of
implementation...” (Report on the fifth session,
January 1994, CRC/C/24, pp. 38 - 43)

The Committee further expanded on its under-
standing of general measures of implementation
in recommendations endorsed following its 1999
workshop on the theme “Tenth anniversary of
the Convention on the Rights of the Child com-
memorative meeting: achievements and chal-
lenges’ (see box, page 58).

Each of the International Covenants has articles
similar to article 4 of the Convention on the
Rights of the Child, setting out overall imple-
mentation obligations; and the responsible
Treaty Bodies have developed relevant General
Comments.

Article 2 of the International Covenant on Civil
and Political Rights, on implementation,
includes as its first paragraph the non-discrim-
ination principle, equivalent to article 2(1) of the
Convention. Paragraph 2 states: “Where not
already provided for by existing legislative or

other measures, each State Party to the present
Covenant undertakes to take the necessary steps,
in accordance with its constitutional processes
and with the provisions of the present Covenant,
to adopt such legislative or other measures as
may be necessary to give effect to the rights re-
cognized in the present Covenant.” Paragraph 3
requires States Parties to the Covenant to ensure
an “effective remedy” for any person whose
rights or freedoms as recognized by the Cov-
enant are violated. There is no parallel to this
provision inthe Convention, but inits Guidelines
for Periodic Reports, the Committee requests
information “on remedies available in cases of
violation of the rights recognized by the Conven-
tion” (para. 16).

Inan early General Comment, the Human Rights
Committee notes that article 2 of the Covenant
on Civil and Palitical Rights “generally leaves it
to the State Parties concerned to choose their
method of implementation in their territories,
within the framework set out in that article. It
recognizes, in particular, that the implementation
does not depend solely on constitutional or legis-
lative enactments, which in themselves are often
not per se sufficient. The [Human Rights]|
Committee considers it necessary to draw the
attention of States Partiesto the fact that the obli-
gation under the Covenant is not confined to the
respect of human rights, but that States Parties
have aso undertaken to ensure the enjoyment of
theserightsto all individuals under their jurisdic-
tion. Thisaspect callsfor specific activitiesby the
States Parties to enable individuals to enjoy their
rights...” The General Comment goes on to
emphasize the importance of ensuring that indi-
vidual s know what their rights are—an obligation
included in the Convention on the Rights of
the Child in article 42 (see page 611) (Human
Rights Committee, General Comment 3, 1981,
HRI/GEN/1/Rev.5, p. 112).

Review and withdrawal
of reservations

The first item raised by the Committee under
General Measures of Implementation in the
Guidelinesfor Periodic Reportsisthereview and
withdrawal of any reservations which the State
Party may have made: “In the spirit of the
World Conference on Human Rights, which
encouraged States to consider reviewing any
reservation with a view to withdrawing it (see
A/CONF.157/123, |1, paras. 5 and 46), please
indicate whether the Government considers it
necessary to maintain the reservations it has
made, if any, or has the intention of withdrawing
them.” (para. 11)
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In 1999, the Committee, together with the Office
of the High Commissioner for Human Rights,
held a two-day workshop: “Tenth anniversary of
the Convention on the Rights of the Child com-
memorative meeting: achievements and chal-
lenges’, on 30 September and 1 October 1999.
The Committee endorsed detailed recommenda-
tions concerning reservations (see box, page 58).

In examining States Parties' reports, the
Committee consistently asks States to review
and withdraw reservations, in particular where a
reservation appears incompatible with the object
and purpose of the Convention (article 51 states:
“A reservation incompatible with the object and
purpose of the present Convention shall not
be permitted.” — see also article 51, page 639).
For example:

“...the Committee is nevertheless concerned
that the broad and imprecise nature of the
State Party’s general reservation potentially
negates many of the Convention’s provisions
and raises concerns as to its compatibility with
the object and purpose of the Convention.”
(Islamic Republic of Iran IRCO, Add.123, para. 7)

“The Committee is concerned that the broad
and imprecise nature of the reservation to
article 14 potentially gives rise to infringements
of the freedoms of thought, conscience and
religion, and raises questions of its compatibility
with the object and purpose of the Convention.
“In light of its previous recommendation
(Jordan IRCO, Add.21), the Committee
recommends to the State Party to study its
reservation to article 14 with a view to
narrowing it, taking account of the Human
Rights Committee’s General Comment 22 and
recommendations (CCPR/C/79/Add.35), and
eventually, to withdraw it in accordance with
the Vienna Declaration and Programme of
Action.” (Jordan 2RCO, Add. 125, paras. 12 and 13)

“The Committee is concerned that the broad
and imprecise nature of the State Party’s
general reservation potentially negates many
of the Convention’s provisions and raises
concern as to its compatibility with the object
and purpose of the Convention, as well as the
overall implementation of the Convention.
“The Committee recommends that the State
Party withdraw its reservation, in accordance
with the Declaration and Plan of Action of the
World Conference on Human Rights (1993).”
(Saudi Arabia IRCO, Add.148, paras. 7 and 8)

Ratification of other
international instruments

The Committee consistently encourages States
Parties to consider signing and ratifying
or acceding to other international human
rights instruments, including new ones like, for
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example, the ILO Worst Forms of Child Labour
Convention, 1999 (No0.182), the Convention
on the Prohibition of the Use, Stockpiling,
Production and Transfer of Anti-personnel
Mines and of Their Destruction (1997), the
Hague Conventions and the Convention relating
to the Status of Refugees.

Ratifying Optional Protocols to the
Convention on the Rights of the Child
From its twenty-sixth session (January 2001),
the Committee has encouraged all States Parties
to sign and ratify the two Optional Protocols
to the Convention on the Rights of the Child,
on the involvement of children in armed
conflict (see page 641) and on the sale of chil-
dren, child prostitution and child pornography
(see page 647). For example:

“The Committee is aware that the State Party
has signed the two Optional Protocols to the
Convention on the Rights of the Child on the
involvement of children in armed conflict and
on the sale of children, child prostitution and
child pornography.

“The Committee encourages the State Party to
reinforce its efforts to ratify these instruments.”
(Liechtenstein IRCO, Add. 143, paras. 32 and 33)

“With regard to economic,
social and cultural rights,
States Parties shall undertake
such measures to the maximum
extent of their available
resources...”

During the drafting of the Convention, an early
version of what wasto become article4 qualified
States Parties’ obligations by including the
phrase “in accordance with their available
resources’. A number of delegates proposed its
deletion, on the grounds that the civil and polit-
ical rights guaranteed in the International Cov-
enant on Civil and Political Rights were not sub-
ject to the availability of resources, and that the
Covenant’s standards should not be limited
in the new Convention. But some delegates
argued for the retention of the qualification
(E/CN.4/1989/48, pp. 30-31; Detrick, p. 155).
The compromise proposal that was accepted dif-
ferentiates civil and political rights from eco-
nomic, social and cultural rights. States Parties
are to undertake “all appropriate legislative,
administrative and other measures’ for the
implementation of all rights recognized in the
Convention. But in relation to economic, socia
and cultural rights, these measures are to be
undertaken “to the maximum extent of their
available resources and, where needed, within
the framework of international cooperation”.
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Two-day workshop: “Tenth anniversary of the Convention
on the Rights of the Child commemorative meeting:
achievements and challenges”

The Committee decided at its twenty-first session (May/June 1999) to postpone its regular
General Discussion day to 2000 and co-organize with the Office of the High Commissioner for
Human Rights a two-day workshop (on 30 September and 1 October 1999) to commemorate the
tenth anniversary of the adoption of the Convention (outline in Report on the twenty-first session,
May/June 1999, CRC/C/87, Annex |V, p. 94).

Following the workshop the Committee adopted the following conclusions:

“The Committee on the Rights of the Child acknowledges that it would be impossible to reflect
the full complexity of the differing perspectives and rich debates that took place during the com-
memorative meeting in a comprehensive manner. On the basis of the recommendations presented
by the rapporteurs of the Roundtables and the discussions held during the two-day meeting, the
Committee decided to note and endorse the following conclusions:

(@ The Committee on the Rights of the Child wishes to restate that it represents the values and
provisions of the Convention and is guided in its work by the general principles of the
Convention.

— The Committee has a decisive role to play in monitoring the implementation of the
Convention and progress made by States Partiesin the realization of children’srights. This
monitoring role includes the assessment of measures undertaken to ensure full compati-
bility of law and practice with the Convention as well asto remove obstaclesto itsimple-
mentation.

— Democratic participation and public pressure, facilitated by public awareness and training,
are critical in bringing about the commitment and political will necessary for
the achievement of child rights. In the same way that optimal implementation of the
Convention reguires the involvement of governments, civil society, children, and
international cooperation, each component of the implementation process - including
reporting - requires this broad involvement.

— Child rights must be viewed as the human rights of children. The experience of general
human rights activities over recent decades should be analysed and used to promote
respect for the rights of the child, and to avoid the perseverance of the charity mentality
and paternalistic approaches to children’s issues.

(b) The Committee has a decisive role to play in the assessment of the validity and impact of
reservations made by States Parties, and will continue to systematically raise this issue with
States Parties.

— The Committee will continue to encourage the review of reservations by States Parties, as
well as their withdrawal with a view to achieving the highest level of implementation of
the Convention, and will consider adopting a General Comment on the subject of reserva-
tions.

— The Committee will raise with States Parties the compatibility of reservations with the
‘object and purpose of the Convention’, clarify the situations where alack of compatibil-
ity exists and reservations may be invalid, and suggest specific steps to reverse such situ-
ations.

— The Committee encourages the provision of technical assistance to assist States Partiesin
their effort to review reservations with a view to their withdrawal.

(c) The Committee will request that a detailed study be carried out on existing reservations,
including on the experience of the Committee, follow up given to its recommendations for
withdrawal, comparison with reservations entered by the same States Parties to other human
rights treaties, and potential implications of the alternative approaches the Committee could
adopt.

(d) The Committee will give increased and detailed attention to the need for a systematic
approach to the issue of the legal status of the Convention during its examination of reports,
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both initial and periodic. Of particular importance in this regard are the need to clarify the
extent of applicability of the Convention in States where the principle of ‘ self-execution’ is
applicable, and the precise meaning of statements indicating that the Convention ‘has con-
stitutional status’ or ‘has been incorporated’ in the national legal order. The request that
States Parties take appropriate measures, as required by article 4, to ensure that the provi-
sions of the Convention are given legal effect within their domestic legal systems should be
considered of fundamental importance for the implementation of the Convention. These
measures should include effective remedies for the children, their parents and other rel evant
individuals or groups, and be in accordance with Article 27 of the Vienna Convention on the
Law of Treaties.

The Committee points out that giving primacy to the Convention in their domestic legal
orders does not preclude the need for States to take action to harmonize fully their national
legislation with the provisions of the Convention, and to adopt complementary legislation
and enforcement mechanisms, including in particular judicial and administrative remedies,
to ensureits full implementation.

The Committee recommends to States Parties that they set up amechanism to ensure that all
proposed and existing legislative and administrative measures are systematically reviewed to
ensure compatibility with the Convention on the Rights of the Child. Such reviews should be
carried out by considering all the provisions of the Convention, and be guided by its general
principles; they should also give adequate attention to the need to ensure appropriate con-
sultation with and involvement of civil society during the review process.

The Committee encourages non-governmental organizations, and legal professionals and
scholars, to give priority attention to providing legal analyses of existing legislation and its
compatibility with the Convention to the Committee, so they can be of usein its examination
of reports presented by States Parties, including in areas not usually scrutinised with regard
to their compatibility with the provisions of the Convention on the Rights of the Child.

The Committee encourages non-governmental organizations, academics and other individ-
ual experts to carry out more detailed and systematic studies of court cases on the interpre-
tation or application of the provisions of the Convention on the Rights of the Child, in all
types of legal systems, and in all areas of the Convention. Information obtained from such
studies should, if possible, be provided to the Committee, as an input for examination of
reports from specific States Parties.

The Committee will continue to provide improved guidance and illustrations on the inter-
pretation of the provisions of the Convention, including in the form of Genera Comments,
and will attempt to do so in particul ar for the aspectsthat render provisions of the Convention
justiciable. The Committee will give increased attention to the aspects of the examination of
reports which most clearly affect the impact of the provisions of the Convention on the legal
and judicial systems of States Parties. The Committee encourages legal professionals and
non-governmental organizations to make increased use of the Convention in bringing cases
to national and international courts.

The Committee will consider initiating discussions on an Optional Protocol to the
Convention providing a mechanism for individual communications, to ensure the availabil-
ity of legal remedies at the international level with regard to the Convention on the Rights of
the Child. The Committee encourages States Parties to support its efforts in this respect.

The Committee recallsthat dissemination and awareness-raising about the rights of the child
are most effective when conceived as a process of social change, of interaction and dialogue
rather than lecturing. Raising awareness should involve all sectors of society, including chil-
dren and young people. Children, including adol escents, have the right to participatein rais-
ing awareness about their rights to the maximum extent of their evolving capacities.

The Committee recommends that al efforts to provide training on the rights of the child be
practical, systematic and integrated into regular professional training in order to maximize
its impact and sustainability. Human rights training should use participatory methods, and
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equip professionals with skills and attitudes that enable them to interact with children and
young people in amanner that respects their rights, dignity and self-respect.

The Committee calls attention to the fact that economic policies are never child-rights neu-
tral. The Committee calls on civil society to assist it in seeking the support of key interna-
tional leaders, and in particular the High Commissioner for Human Rights, the Executive
Director of UNICEF, and the President of the World Bank, to examine how macro-economic
and fiscal policies impact on children’srights, and how these policies can be reformed so as
to make them more beneficial to the implementation of the rights of the child.

With regard to article 4 of the Convention, the Committee callsfor action to promote and dis-
seminate evidence that demonstrates that investing in children and basic social services
makes excellent economic sense, and that their neglect undermines economic and social
development. States Parties and civil society actors need to make budget documentation and
processes more transparent and accessible to as many people as possible, and invest in rais-
ing the ‘economic literacy’ of the public.

The Committee reminds States Parties that resource allocation for basic social services has
the greatest impact on the realization of child rights. This means that ‘the maximum extent
of available resources as emphasized in article 4, should prioritise children in resource allo-
cation, facilitating universal provision of quality basic social services for children.
Investment in children today is the best guarantor of equitable and sustainable development
tomorrow. Universal access to an integrated package of basic social services is within the
financial reach of the world community, though it will often require early and steep debt
relief and greater reductionsin military spending. In particular, States Parties should provide
free primary education for all children, in accordance with article 28 of the Convention, and
strive for the enjoyment of the highest attainable standard of health for all children, in line
with article 24 of the Convention.

The Committee requests States Parties to give increased attention to the provision of infor-
mation regarding fiscal commitment to children, which should be transparent and adequately
reported (including national and sub-national government commitment to children). In this
respect, the Committee wishes to call attention to its guidelines regarding the form and con-
tent of periodic reports.

The Committee requests that attention be given to the inclusion of the review of the ‘ 20/20
initiative' and itsimplementation at the * Special Session of the General Assembly in the year
2000 for the overall review and appraisal of the implementation of the outcome of the World
Summit for Social Development’, and at the ‘ Special Session of the General Assembly on
the Follow-Up of the World Summit for Children in 2001’.

The Committee reminds States Parties that they should take all necessary measuresto ensure
that wide consultation takes place during the preparation of reports, and that the report prepa-
ration process serves to stimulate public debate and awareness regarding the implementation
of the Convention.

The Committee will give increased consideration to looking for ways in which the reporting
burden on States could be reduced to facilitate improvements in the report preparation pro-
cess. The Committee may, if necessary and on a case-by-case basis, consider identifying pri-
orities in reporting or reducing expectations in that regard, while ensuring continuous
monitoring of the rights of the child. Any effortsin this respect will be carefully considered
to ensure co-ordination with approaches used by other Treaty Bodies monitoring the imple-
mentation of international human rights treaties.

The Committee points out that every national, aswell as state and local, level of government,
must place coordinating responsibility for child rights within a senior level of government.
It recommends that these coordinating bodies be at the appropriate level, such asin the office
of the President or similar executive levels in state and local governments. Each coordinat-
ing body should be vested with the status and financial and human resources to enable it to
carry out its duties and to obtain or demand cooperation from all government departmentsin
implementing children’s rights.
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(u) The Committee recalls that coordination of implementation efforts should be accompanied
by provision for effective review and monitoring of achievement. The Committee considers
that permanent structures and mechanismsthat exist for the promotion of human rights— such
as ombudspersons or national human rights commissions — can be effectively used for the
human rights of children, provided sufficient importance isin practice given to this popula-
tion group, for example through a specific focal point within the structure concerned. The
establishment of independent monitoring mechanisms, whether specifically for child rights
or within the functions of national human rights institutionsiis thus particularly encouraged.
The establishment of such mechanisms should build on the requirements of the Convention,
the *Paris Principles’, and the practical experiences of existing institutions. Guidelines
should be developed for the effective promotion of the human rights of children by national
human rights institutions.

(v) The Committee recommends that the relationship between governments, NGOs, children
and other actors, in the implementation of child rights be continuously reviewed, so as to
ensurethe avoidance of negative impacts on children’srights of reduced financial support for
programmes, in accordance with the spirit of the Convention. The Committee recommends
that States Parties ensure:

— that they do not devolve responsibility for the implementation of children’s rights to non-
governmental organisations without the necessary provision of resources, including train-
ing, and that the involvement of non-governmental organizations in implementation
efforts does not lead to the abdication of responsibility by the States Parties;

— that the provision of financial or other resources by States or others does not threaten the
independent role of civil society;

— that in any decentralisation or privatisation process, the Government retains clear respon-
sibility and capacity for ensuring respect of its obligations under the Convention.

(w) The Committee will consider adopting, as a priority, a comprehensive general comment on
child participation as envisaged in the Convention (and more particularly in articles 12
through 17) bearing in mind that participation includes, but isnot limited to, consultation and
proactive initiatives by children themselves. The Committee reminds States Parties of the
need to give adequate consideration to the requirements of these provisions. Such attention
should include:

— taking appropriate measures to support the right of children to express their views,

— ensuring that schools, aswell as other bodies providing servicesfor children, establish per-
manent ways of consulting with children in all decisions concerning their functioning, the
content of the curriculum or other activities;

— increased consideration to the creation of space, channels, structures and/or mechanisms
to facilitate the expression by children of their views, in particular with regard to the for-
mulation of public policies from local up to national level, with appropriate support from
adults, including in particular support regarding training. This requiresinvestment to insti-
tutionalize effective spaces and opportunities for children to express their views and to
engage with adults, especially through schools, community organizations, NGOs, and the
media;

— encouraging and facilitating the creation of structures and organizations run by and for
children and youth.

(x) The Committee encourages States Parties, non-governmental organizations, and others
preparing reports, to include the views of children, in particular on the status of children’s
rights and the impact of the Convention on their lives, in monitoring and reporting on the
implementation of the Convention.

(y) The Committee will give careful consideration to the need to ensure the most appropriate
approach to the participation of children in its own work.”

(Report on the twenty-second session, September/October 1999, CRC/C/90, para. 291)
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Progressive implementation: General
Comment of the Committee on
Economic, Social and Cultural Rights
The concept of progressive realization of eco-
nomic, socia and cultural rights is reflected in
paragraph 1 of article 2 of the International Cov-
enant on Economic, Social and Cultural Rights:
“Each State Party to the present Covenant under-
takes to take steps, individually and through
international assistance and cooperation, espe-
cially economic and technical, to the maximum
of its available resources, with a view to achiev-
ing progressively the full realization of therights
recognized in the present Covenant by all appro-
priate means, including particularly the adoption
of legislative measures.” Paragraph 2 provides
the principle of non-discrimination. Paragraph 3
states: “ Developing countries, with due regard to
human rights and their national economy, may
determine to what extent they would guarantee
the economic rights recognized in the present
Covenant to non-nationals”

The Committee on Economic, Social and Cul-
tural Rights made a detailed General Comment
on the nature of States Parties’ obligations in
1990. Those relating to the adoption of legal
measures are quoted below (page 63). Asregards
progressive realization through the maximum
use of available resources, the Committee states:
“The concept of progressive realization consti-
tutes arecognition of the fact that full realization
of all economic, social and cultural rights will
generally not be able to be achieved in a short
period of time. In this sensethe obligation differs
significantly from that contained in article 2 of
the International Covenant on Civil and Political
Rights which embodies an immediate obligation
to respect and ensure al of the relevant rights.
Nevertheless, the fact that realization over time,
or in other words progressively, isforeseen under
the Covenant should not be misinterpreted as
depriving the obligation of all meaningful con-
tent. It is on the one hand a necessary flexibility
device, reflecting the realities of the real world
and the difficulties involved for any country in
ensuring full realization of economic, social and
cultural rights. On the other hand, the phrase
must be read in the light of the overall objective,
indeed theraison d’ étre of the Covenant whichis
to establish clear obligations for States Partiesin
respect of the full realization of the rights in
question. It thus imposes an obligation to move
as expeditiously and effectively as possible
towards that goal. Moreover, any deliberately
retrogressive measures in that regard would
reguire the most careful consideration and would
need to befully justified by referenceto the total -
ity of therights provided for in the Covenant and

in the context of the full use of the maximum
available resources...

“...the Committee is of the view that a minimum
core obligation to ensure the satisfaction of, at
the very least, minimum essential levels of each
of therightsisincumbent upon every State Party.
Thus, for example, a State Party in which any
significant number of individuals is deprived of
essential foodstuffs, of essential primary health
care, of basic shelter and housing, or of the most
basic forms of education is, prima facie, failing
to discharge its obligations under the Covenant.
If the Covenant were to be read in such away as
not to establish such a minimum core obligation,
it would be largely deprived of its raison d’ étre.
By the same token, it must be noted that any
assessment as to whether a State has discharged
its minimum core obligation must also take
account of resource constraints applying within
the country concerned. Article 2(1) obligates
each State Party to take the necessary steps ‘to
the maximum of its availableresources' . In order
for a State Party to be able to attribute its failure
to meet at least its minimum core obligations to
alack of availableresources, it must demonstrate
that every effort has been made to use all resour-
cesthat are at its disposition in an effort to satis-
fy, as a matter of priority, those minimum
obligations.

“The Committee wishes to emphasize, however,
that even where the available resources are
demonstrably inadeguate, the obligation remains
for a State Party to strive to ensure the widest
possible enjoyment of the relevant rights under
the prevailing circumstances. Moreover, the
obligations to monitor the extent of the realiza-
tion, or more especialy of the non-realization,
of economic, social and cultural rights, and to
devise strategies and programmes for their pro-
motion, are not in any way eliminated as a
result of resource constraints...” (Committee on
Economic, Social and Cultural Rights, General
Comment 3, 1990, HRI/GEN/1/Rev.5, pp. 20
and 21)

The approach of the Committee on Economic,
Social and Cultural Rights to the concept of “the
maximum of available resources’ is applicable
to interpretation of article 4 of the Convention on
the Rights of the Child. The identification of
“minimum core obligation to ensure the satisfac-
tion of, at the very least, minimum essential
levels of each of therights’ for children has been
further developed recently under the “20/20
initiative”, designed by the main United Nations
agencies and recommended in the Programme of
Action of the World Summit for Social Develop-
ment in 1995. This proposes a compact between
donor and developing countries to meet basic
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human development targets worldwide (see
page 80).

“Available resources”

The “available resources’ which can be har-
nessed within a State for the implementation
of rights extend well beyond financial resources;
there are also human and organizational
resources. (For detailed discussion, see David
Parker “Resources and Child Rights: an
Economic Perspective”, in Implementing the
Convention on the Rights of the Child: Resource
Mabilization in Low-Income Countries, edited
by James R. Himes, UNICEF International Child
Development Centre, Martinus Nijhoff, 1995,
pp. 35-37.)

“all appropriate ... legislative ...
measures”

The Convention proposes that States should
undertake “legidative, administrative, and other
measures’ to implement all therightsit contains
—including economic, social and cultural rights.
Thus, as regards legal implementation, there is
no question of the Convention being divided into
two categories of rights — social/economic/
cultural and civil/political — with only the latter
being implemented as legally enforceable
rights.

The Convention does not identify which of its
rights are “economic, social, and cultural”, but
the Guidelines for both Initial and Periodic
Reports group articles 7, 8, 13 - 17 and 37(a)
under the heading “Civil Rights and Freedoms”.
However, the Guidelines for Periodic Reports
indicates that these are not the only civil rights
guaranteed under the Convention. In fact, it is
clear that almost all other articlesinclude at least
elements that constitute civil/political rights.

Although lack of available resources may restrict
full implementation of some Convention rights,
and no law on its own can make poverty or unac-
ceptable inequalities disappear, this does not
mean that economic, social and cultural rights
cannot be defined in legislation or are non-justi-
ciable. The Convention requires States, for
example, to define a period of compulsory, free
education, ages for admission to employment,
and so on. Rights can be drafted as goal stowards
which the State undertakes to work; or the legis-
lation can expressly include the principle of “the
maximum extent of available resources’. Where
the Convention is self-executing some States
have held that its economic rights are non-justi-
ciable, but others have, for example, applied the
“stand-still” principle, whereby economic enti-
tlements under international treaties must not fall
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below the level in operation at the date of ratifi-
cation.

Theimportance of legislative measuresto imple-
ment such rights was stressed in the Genera
Comment of the Committee on Economic,
Social and Cultural Rights quoted above. Para-
graph 1 of article 2 of the International Covenant
on Economic, Social and Cultural Rights
requires that: “Each State Party to the present
Covenant undertakes to take steps, individually
and through international assistance and cooper-
ation, especially economic and technical, to the
maximum of its available resources, with aview
to achieving progressively the full realization of
the rights recognized in the present Covenant by
all appropriate means, including particularly the
adoption of legislative measures.”

The Committee on Economic, Social and Cul-
tural Rights comments: “Article 2 isof particular
importance to a full understanding of the Cov-
enant and must be seen ashaving adynamic rela-
tionship with all of the other provisions of the
Covenant. It describes the nature of the genera
legal obligations undertaken by States Parties to
the Covenant. Those obligations include both
what may be termed (following the work of the
International Law Commission) obligations of
conduct and obligations of result. While great
emphasis has sometimes been placed on the dif-
ference between the formulations used in this
provision and that contained in the equivalent
article 2 of the International Covenant on Civil
and Political Rights, it is not always recognized
that there are also significant similarities [art-
icle 2 of the International Covenant on Civil and
Political Rights requires States to “adopt such
legislative or other measures as may be neces-
sary to give effect to the rights in the present
Covenant” and to ensure an “ effectiveremedy” is
available when such rights are violated.] In
particular, while the Covenant provides for pro-
gressive realization and acknowledges the con-
straints dueto the limits of available resources, it
also imposes various obligations that are of
immediate effect. Of these, two are of particular
importance in understanding the precise nature
of States Parties obligations. One of these, which
isdealt with in aseparate General Comment ... is
the ‘undertaking to guarantee’ that rel evant rights
‘will be exercised without discrimination...’.

“The other is the undertaking in article 2(1) ‘to
take steps’, which, in itself, is not qualified or
limited by other considerations. The full mean-
ing of the phrase can also be gauged by noting
some of the different language versions. In Eng-
lish the undertaking is ‘to take steps’, in French
itis‘toact’ (sengageaagir) andin Spanishitis
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‘to adopt measures’ (a adoptar medidas). Thus,
while the full realization of the relevant rights
may be achieved progressively, steps towards
that goal must be taken within areasonably short
term after the Covenant’s entry into force for the
States concerned. Such steps should be deliber-
ate, concrete, and targeted as clearly as possible
towards meeting the obligations recognized in
the Covenant.

“The meanswhich should be used in order to sat-
isfy the obligation to take steps are stated in art-
icle 2(1) to be ‘al appropriate means, including
in particular the adoption of legidative measures .
The Committee recognizes that in many instan-
ces legiglation is highly desirable and in some
cases may even beindispensable. For example, it
may be difficult to combat discrimination effec-
tively in the absence of a sound legislative foun-
dation for the necessary measures. In fields such
as health, the protection of children and mothers,
and education, aswell asin respect of the matters
dealt with in articles 6 to 9 [employment and
social security rights] legislation may also be an
indispensable element for many purposes...

“Among the measures which might be consid-
ered appropriate, in addition to legislation, isthe
provision of judicial remedies with respect to
rights which may, in accordance with the nation-
al legal system, be considered justiciable. The
Committee notes, for example that the enjoy-
ment of the rights recognized, without discrim-
ination, will often be appropriately promoted, in
part, through the provision of judicial or other
effective remedies. Indeed those States Parties
which are also parties to the International Cov-
enant on Civil and Political Rights are already
obligated (by virtue of articles 2(1), 2(3), 3 and
26 of that Covenant) to ensure that any person
whose rights or freedoms (including the right to
equality and non-discrimination) recognized in
that Covenant are violated, ‘shall have an effec-
tive remedy’ (article 2(3)(a)). In addition, there
are a number of other provisions, including art-
icles3, 7(a)(i), 8, 10(3), 13(2)(a), 13(3), 13(4) and
15(3) which would seem to be capable of imme-
diate application by judicial and other organsin
many national legal systems. Any suggestion that
the provisions indicated are inherently non-self-
executing would seem to be difficult to sustain.”

Some of the provisionsin the articles referred to
here also appear in the Convention on the Rights
of the Child. The Covenant’s article 10(3) pro-
vides for special protection and assistance
for children without discrimination, for their
protection from economic and social exploita-
tion, for their employment in harmful work to be
punishable by law and for age limits for paid

employment of children. Article 13(2)(a) of the
Covenant provides for free compulsory primary
education and 13(3) and (4) include rights to set
up private schools along the lines of article 29(2)
of the Convention on the Rights of the Child.

The Committee on Economic, Social and Cul-
tural Rights goes on to comment: “Where specific
policies aimed directly at the realization of the
rights recognized in the Covenant have been
adopted in legislative form, the Committee
would wish to be informed, inter alia, as to
whether such laws create any right of action on
behalf of individuals or groups who feel that
their rights are not being fully realized. In cases
where constitutional recognition has been
accorded to specific economic, social and cul-
tural rights, or where the provisions of the Cov-
enant have been incorporated directly into
national law, the Committee would wish to
receive information as to the extent to which
these rights are considered to be justiciable (i.e.
able to be invoked before the courts). The Com-
mittee would also wish to receive specific infor-
mation as to any instances in which existing
constitutional provisions relating to economic,
social and cultural rights have been weakened or
significantly changed.” (Committee on Economic,
Social and Cultural Rights, General Comment 3,
1990, HRI/GEN/1/Rev.5, pp.18 and 19)

In 1998, in another General Comment, the
Committee on Economic, Social and Cultural
Rights expanded on States' obligations to recog-
nize the norms in the International Covenant in
domestic law.

It emphasizesthat “ appropriate means of redress,
or remedies, must be available to any aggrieved
individual or group, and appropriate means of
ensuring government accountability must be put
in place”. It quotes two relevant principles of
international law: “The first, as reflected in art-
icle 27 of the Vienna Convention on the Law of
Treaties, is that ‘[A] party may not invoke the
provisions of its internal law as justification for
its failure to perform a treaty’. In other words,
States should modify the domestic legal order as
necessary in order to give effect to their treaty
obligations. The second principle is reflected in
article 8 of the Universal Declaration of Human
Rights, according to which ‘Everyone has the
right to an effective remedy by the competent
national tribunals for acts violating the funda-
mental rights granted him by the constitution or

by law’.

The General Comment notes that “In general,
legally binding international human rights stand-
ards should operate directly and immediately
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within the domestic legal system of each State
Party, thereby enabling individuals to seek
enforcement of their rights before national courts
and tribunals. The rule requiring the exhaustion
of domestic remedies reinforces the primacy of
national remedies in this respect. The existence
and further development of international
procedures for the pursuit of individual claims
is important, but such procedures are ulti-
mately only supplementary to effective national
remedies.”

The General Comment indicates that the
Covenant does not specify particular means of
implementation, but that the means chosen must
be adequate to fulfil obligations; while the
Covenant does not formally require States to
incorporate its provisions into domestic law,
“such an approach is desirable”.

In relation to the justiciability of economic,
social and cultural rights in the Covenant, the
General Comment suggests that “there is no
Covenant right, which could not, in the great
majority of systems, be considered to possess at
least some significant justiciable dimensions. It
is sometimes suggested that matters involving
the allocation of resources should be left to the
political authorities rather than the courts. While
the respective competences of the various
branches of government must be respected, it is
appropriate to acknowledge that courts are gen-
eraly already involved in aconsiderable range of
matters which have important resource implica-
tions. The adoption of arigid classification of
economic, social and cultural rights which puts
them, by definition, beyond the reach of the
courts would thus be arbitrary and incompatible
with the principle that the two sets of human
rights are indivisible and interdependent. It
would also drastically curtail the capacity of the
courtsto protect the rights of the most vulnerable
and disadvantaged groups in society.”

The General Comment also emphasizes the
importance of courts applying the principles of
the Covenant either directly or as interpretive
standards. (Committee on Economic, Socia and
Cultural Rights, General Comment 9, 1998,
HRI/GEN/1/Rev.5, pp. 58-62)

Ensuring all legislation is fully
compatible with the Convention

The Committee on the Rights of the Child has
emphasized in examining all Initial and Second
Reports that an essential aspect of implementa-
tion is ensuring that all legislation is “fully com-
patible” with the provisions and principles of the
Convention, requiring a comprehensive review
of al legislation (where necessary, it has pro-
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posed that countries should seek technical assis-
tance within the framework of international
cooperation). It has followed this up during the
examination of Periodic Reports. In 1999, at the
two-day workshop on “Tenth anniversary of the
Convention on the Rights of the Child commem-
orative meeting: achievements and challenges”
(see box, page 58) it made detailed recommen-
dations concerning the process of reviewing
legidlation for compatibility with the Convention
and ensuring that the Convention has an appro-
priate impact on legal and judicial systems.
(paras. (d) to (i)

Any systems of “customary” or regional or local
law must also be reviewed and made compatible
with the Convention:

“The Committee also recommends that the
State Party, in undertaking a comprehensive
review of the national legal framework and
its conformity with the principles and
provisions of the Convention, should also take
into account the compatibility of the system
of customary law and regional and local laws
with the articles of the Convention.” (Nigeria
IRCO, Add.61, para. 27)

“... the Committee remains concerned that
the law, and in particular customary law, still
does not fully reflect the principles and
provisions of the Convention.” (South Africa
IRCO, Add.122, para. 10)

“The Committee recommends that the State
Party take all appropriate measures to
complete the process of law review and, where
appropriate, adopt or amend legislation so as
to ensure the harmonization of applicable
provisions of the different jurisdictions
(traditional, Islamic and civil law) ensuring their
conformity with the provisions and principles
of the Convention.” (Comoros IRCO, Add. 141,
para. 10)

Importance of reflecting the
Convention’s general principles in
legislation

In particular, the Committee has highlighted the
importance of ensuring that domestic law
reflects the identified “general principles’ in the
Convention (articles 2, 3, 6 and 12) and the
Convention’s emphasis on the child as holder of
rights. For example:

“The Committee would like to suggest that
greater priority be given to incorporating the
general principles of the Convention, especially
the provisions of its article 3, relating to the best
interests of the child, and article 12, concerning
the child’s right to make their views known and
to have those views given due weight, in the
legislative and administrative measures and in
policies undertaken to implement the rights of
the child.” (United Kingdom IRCO, Add.34, para. 27)
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The Committee has stressed that it should be
possible to invoke the general principles of the
Convention before the courts (see box, page 58,
para (d)). It has also welcomed developments
that have come about through public interest
litigation:

“The Committee welcomes the growing
involvement of NGOs and other grass-roots
organizations in activities to enhance the
protection of human rights, including through
‘public interest litigation”.” (India IRCO,
Add.115, para. 4)

Incorporation of Convention in
domestic law

The Committee on the Rights of the Child has
promoted the incorporation of the Convention
into domestic law:

“The Committee welcomes the incorporation
of the Convention on the Rights of the Child,
as well as other human rights treaties ratified
by Argentina, into the domestic legal system
and the high legal status attributed to them
by virtue of which they are given precedence
over national laws.” (Argentina IRCO, Add.35,
para. 6)

“The Committee notes with appreciation that
the Convention is fully incorporated into
domestic law, and that the Civil Code and the
Code of Criminal Procedure expressly provide
that their provisions shall not apply in case
they conflict with a provision of an
international Convention in force in Syria...”
(Syrian Arab Republic IRCO, Add.70, para. 3)

It has also commended situations in which the
Convention clearly takes precedence over
domestic law where the two conflict. In Bel-
gium, domestic courts have quoted articles of the
Convention, including articles 3 and 9. In addi-
tion, the country’s highest court has “unequiv-
ocally asserted the primacy of international
treaty law over domestic provisions, even those
enacted subsequently” (Belgium SR.222, paras.
10-14). The Committee commented:

“The Committee welcomes the fact that the
Convention is self-executing and that its
provisions may be, and in practice have been
in several instances, invoked before the court.
It also notes with satisfaction the fact that
Belgium applies the principle of the primacy
of international human rights standards over
national legislation in case of conflict of law.”
(Belgium IRCO, Add.38, para. 6)

Developing consolidated statutes for
the rights of the child

The Committee on the Rights of the Child has
commended the existence in some countries of
consolidated acts on the rights of the child — not-
ing it as apositive aspect in Belarus, for example

(Belarus IRCO, Add.17, para. 3) — and has
encouraged moves towards such statutes in other
States. Among its recommendations to Burkina
Faso, it proposed special efforts

“to pursue the process of bringing the

existing legislation into line with the
provisions of the Convention and to take fully
into account the interests of the child in the
course of drafting new legislation, including
through the possibility of considering a
comprehensive legislative act on the rights of
the child...” (Burkina Faso IRCO, Add.19, para. 15)

“The Committee also notes with concern that
the legal provisions relating to the protection
and promotion of the rights of the child are
scattered throughout domestic laws, making
it difficult to assess the actual legal framework
in the field of children’s rights...

“The Committee recommends that the State
Party bring existing legislation into line with
the principles and provisions of the Convention,
and that it consider the possibility of enacting
a comprehensive code for children.” (Algeria
IRCO, Add.76, paras. 12 and 29)

“The Committee also suggests that the State
Party envisage the adoption of a specific code
or legislation for children, with a separate
section on children who need a special
protection.” (Lao People’s Democratic Republic
IRCO, Add.78, para. 30)

Rights of the child in constitutions
Many countries have constitutions that appear to
meet various reguirements of the Convention, in
so far as they guarantee all citizens — including
children — specific rights and freedoms. How-
ever, thisis generally an illusion, since in prac-
tice children manifestly cannot claim theserights
on an equal basis with adults — first because
domestic law may contradict the rights (for
example, children of compulsory school age do
not have freedom of movement; in law young
children are not permitted to have sexual rela-
tionships or enter into financial contracts; chil-
dren cannot vote, and so on) and, second,
because constitutions themsel ves often explicitly
uphold parents’ rights to bring up and educate
their children asthey seefit, without referenceto
the child’s own rights.

Because of children’s physical, emotional and
economic dependence on adults, they may
deserve special measures of protection within the
constitution; and because the future prosperity of
the State depends on them, it isalso inthe State's
interest to accord them special constitutional
rights.

The Committee has welcomed instances in
which existing or new constitutions have incor-
porated special sectionson children, reflecting at
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Children’s rights in South Africa’s Constitution

Following theratification of the Convention on the Rights of the Child in June 1995, the Government
sought to bring legidlation, policy and practicein line with the requirements of the Convention. This
is clearly reflected in article 28 of the Bill of Rights of the Constitution (1996), which deals specif-
ically with the rights of children, in addition to the rights they enjoy elsewherein the Bill of Rights.

It reads asfollows:
“28 (1) Every child hastheright:
(a) toanameand anationdity from birth;

ily environment;

or social development;

(South AfricalR, para. 1)

(b) to family care or parental care, or to appropriate alternative care when removed from the fam-

(c) tobasic nutrition, shelter, basic health care services and social services;
(d) to be protected from maltreatment, neglect, abuse or degradation;
(e) to be protected from explaitative labour practices;
(f) not to be required or permitted to perform work or provide services that
(i) areinappropriate for a person of the child's age; or
(i) place at risk the child's well-being, education, physical or mental health or spiritual, moral

(g) not to be detained except as a measure of last resort, in which case, in addition to the rights a
child enjoys under sections 12 and 35 [relating to freedom and security of the person and rights
of arrested, detained and accused persons]|, the child may be detained only for the shortest
appropriate period of time, and the right to be:

(i) kept separately from detained persons over the age of 18 years; and
(i) treated in a manner, and kept in conditions, that take account of the child's age; and

(h) to have alegal practitioner assigned to the child by the State, and at State expense, in civil pro-
ceedings affecting the child, if substantial injustice would otherwise result; and

(i) not to be used directly in armed conflict, and to be protected in times of armed conflict.

(2) A child's best interests are of paramount importance in every matter concerning the child.
(3) In this section 'child' means a person under the age of 18 years”

least some of the Convention’s principles. Com-
menting on Nepal’s Initial Report,

“The Committee notes the efforts made by
the Government in the field of law reform,
especially the adoption of a new Constitution
— with a special section to ensure the rights of
the child — and the Children’s Act which covers
many areas concerning children’s rights...”
(Nepal IRCO, Add.57, para. 3)

The Committee welcomed South Africa’s
adoption of a new Constitution (1996; see box
above),

“in particular article 28, which guarantees
children a number of specific rights and
freedoms also provided for under the Convention”.
(South Africa IRCO, Add.122, para. 3)

"all appropriate ...
administrative, and other
measures ..."”

The Committee’'s Guidelines for Periodic
Reports asks in particular for information on
existing or planned mechanisms at national or
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local level for coordinating policies relating to
children and for monitoring the implementation
of the Convention (para. 18).

A "comprehensive national

strategy” for children

The Committee on the Rights of the Child, often
quoting the principle of “first call for children”,
promoted at the World Summit for Children, has
emphasized that children must be accorded a
high, or higher, priority. In stressing the need
for a comprehensive approach to the implemen-
tation of children’s rights, the Committee has
frequently promoted the need for a national pol-
icy or plan of action reflecting not only the World
Summit goals but also the implementation of
the whole Convention.

The Committee’s Guidelines for Periodic
Reports asks for information on “any stepstaken
or envisaged to adopt a comprehensive national
strategy for children in the framework of the
Convention...” (para. 17). For example:

“The Committee recommends that the State
Party adopt a comprehensive national plan of
action, based on a child rights approach, to
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implement the Convention. The Committee
recommends that attention be given to
intersectoral coordination and cooperation at
and between central, state and municipal
levels of government. The State Party is
encouraged to provide support to local
authorities, including capacity-building, for
implementation of the Convention.” (India
IRCO, Add.115, para. 15)

“The Committee recommends that the State
Party develop a coherent and comprehensive
national plan for the implementation of the
Convention that is clear and understandable
to all, children and adults alike, and can easily
be implemented at the central, regional and
local levels.” (Colombia 2RCO, Add.137, para.
22. See also Bulgaria IRCO, Add.66, para. 9, New
Zealand IRCO, Add.71, paras. 9 and 22)

The Vienna Declaration and Programme of
Action adopted by the World Conference on
Human Rights in 1993 urged all nations “to
undertake measures to the maximum extent of
their available resources, with the support of
international cooperation, to achieve the goalsin
the World Summit Plan of Action. The Confer-
ence calls on States to integrate the Convention
on the Rights of the Child into their national
action plans...” (A/CONF.157/23, para. 47).

Such plans, together with the process of imple-
mentation, should pay particular attention to the
genera principles of the Convention on the
Rights of the Child.

India’s National Plan of
Action

“The National Plan of Action for children is
an important tool for the Government to mon-
itor the progress of its own commitment.
Concerted measures are being taken to
achieve targets within the stipulated time-
frame. Some of the goals are well within
reach, while in the case of others much more
needs to be done. With competitive demands
from other sectors, resource scarcity is going
to impose a serious constraint in achieving
goals. Optimal utilization and mobilization of
internal and external resources is thus being
attempted. The measures to be adopted for
achieving these goals require multi-pronged
strategies to be initiated simultaneously. The
process has already begun; it includes sharp-
ening of strategies, strengthening of the
implementation process, convergence of ser-
vices, coordination and decentralization of
development activities.”

(India IR, para. 318)

The Standard Rules on the Equalization of Oppor-
tunities for Persons with Disabilities emphasizes
that “the needs and concerns of personswith dis-
abilities should be incorporated into general
development plans and not be treated separately”
(rule 14.3).

Permanent government mechanisms
The Committee has made it clear that it seesthe
process of implementation as a continuing pro-
cess requiring “permanent” mechanisms. For
example, in its Concluding Observations on
Germany’s Initial Report, it recommended that
the State Party give further consideration

“to the establishment of a permanent and
effective coordination mechanism on the
rights of the child at the Federal, Land and
local levels”. (Germany IRCO, Add.43, para. 23)

“The Committee recommends that the State
Party take all available measures to accelerate
its current process of institutional reform of
the coordinating bodies in charge of the
implementation of the Convention. The
Committee suggests that, before the
establishment of the new National Council
for the Attention and Integral Protection of
Children, the State Party undertake a
comprehensive review of the mandates and
activities of all the governmental institutions
working on children’s issues in order to
maximize its financial and human resources
and improve their efficiency for the benefit of
children.” (Nicaragua 2RCO, Add. 108, para. 17)

“The Committee recommends that the State
Party consider establishing a focal point for
children within the Government, which would
be in charge of coordinating the work of the
various ministries and that of the central and
local authorities, in order to establish a better
coordinated policy and action for the
realization of children’s rights, including
stronger cooperation with non-governmental
organizations.” (Lithuania IRCO, Add. 146, para. 12)

Where permanent mechanisms have been estab-
lished, the Committee has welcomed them. For
example (to Denmark):

“The Committee is encouraged to note the
existence of the Government’s Children’s
Committee, and the Inter-Ministerial
Committee on Children which is composed of
civil servants from 16 ministries”.

The Committee went on to recommend that the
Convention should be established as the frame-
work for these two bodies (Denmark IRCO,
Add.33, paras. 4 and 17).

In the recommendations arising from the
Committee’'s 1999 two-day workshop, it emphas-
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ized that permanent bodies must have high status
(see box, page 58, para. (t)).

On occasion, the Committee has proposed the
establishment of particular mechanisms — for
example an inter-ministerial committee — both to
facilitate coordination and monitoring:

“The Committee emphasizes the importance
and value of setting up a coordinating
mechanism with the mandate of determining
priorities and regularly monitoring and
evaluating progress in the implementation of
the rights of the child at the federal, provincial
and local levels. As a first step in this direction,
the Committee suggests that the State Party
consider the possibility of setting up an
interministerial committee or similar body
with political authority to review initially and
determine appropriate action to follow up on
the observations made during the constructive
dialogue between the State Party and the
Committee.” (Pakistan IRCO, Add.18, para. 25.
See also Portugal IRCO, Add.45, para. 9)

Effective coordination

One of the most common “subjects of concern”
expressed by the Committee in its Concluding
Observations on States Parties' Initial and
Second Reports has been alack of coordination,
and it has made frequent recommendations for
“effective coordination”. One product of coordi-

nation across government is the comprehensive
national strategy or plan of action for children
(see above, page 67). This then in turn becomes
the framework for coordinated action for the
realization of children’srights:

“The Committee recommends that the State
Party strengthen coordination between the
various governmental mechanisms involved in
children’s rights, at both the national and
local levels, with a view to developing a
comprehensive policy on children and ensuring
effective evaluation of the implementation of
the Convention in the country.” (Mauritius
IRCO, Add.64, para. 23)

“The Committee recommends that the State
Party develop a cross-ministerial plan of action
for the implementation of children’s rights...
and ensure coordination of policy making and
implementation. The Committee further urges
the State Party to adopt a holistic child rights
approach to implementing the Convention
and to consider seeking technical assistance
from UNICEF in this domain.” (The Former
Yugoslav Republic of Macedonia IRCO, Add.118,
para. 11)

The Committee has referred to lack of coordina
tion between government departments and min-
istries and other governmental bodies, between
federal or central government and provincial,

South African Children

Framework of the National Programme of Action for
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Ratification of the Convention on the Rights of the Child committed South Africato implementing
a“first call for children” whereby the needs of children are considered paramount throughout the
Government's development strategies, policies, programmes and services. This principle was
adopted by the Reconstruction and Development Programme (RDP) and is the basis of South
Africa's commitments to children.

The National Programme of Action (NPA) isthe instrument by which South Africa's commitments
to children are being carried out. It is a mechanism for identifying all the plansfor children devel-
oped by government departments, non-governmental organizations (NGOs) and other child-related
structures, and for ensuring that these plans convergein the framework provided by the Convention,
the goals of the World Summit for Children, and the country's development programme.

In April 1996, the Cabinet approved the NPA framework and its implementation by relevant min-
istries and departments. The NPA is therefore not a separate plan for children; it is an integration
of all the policiesand plans devel oped by government departments and NGOsto promote the rights
of children as embodied in the Convention.

The NPA has been structured by policy cluster areas. For each policy cluster, goals have been set,
and relevant responsible departments and their national strategies identified. |mplementation of a
monitoring system isin progress.

Its development has been constrained by difficulties encountered in defining indicators with which
to measure the overall well-being and rights of children, and not just their survival, devel opment
and protection.

(South Africa IR, paras. 3—7)
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regional or local government, between govern-
ment and public and private bodies, including
non-governmental organizations dealing with
human rights and children’s rights, and between
such bodies themselves.

For example:

“Coordination between the various
governmental agencies involved in the
implementation of the Convention and its
monitoring should be ensured, and efforts
should be made towards closer cooperation
with non-governmental organizations.”
(Philippines IRCO, Add.29, para. 19)

“The Committee recommends that the State
Party strengthen coordination among the
various governmental bodies and mechanisms
involved in children’s rights, at both the
national and local levels, with a view to
developing a comprehensive policy on
children and ensuring effective evaluation

of the implementation of the Convention.”
(Ghana IRCO, Add.73, para. 29).

“The Committee recommends that the State
Party strengthen and expand the scope of
existing mechanisms for coordinating and
monitoring children’s rights in order to reach
local-level governments. In this regard, the
Committee suggests that structures dealing
with children’s issues be established in the
various local governments. The relationship
between the Coordination Council for Children
and Youth Affairs and the various relevant
structures in the local governments needs to
be defined.” (Hungary IRCO, Add.87, para. 25)

The Committee has criticised over-centralization
of decision-making and policy implementation,
but also drawn attention to the threat decentral-
ization can pose to the realization of the rights of
the child :

“In view of the current trend towards
decentralization in the State Party, the
Committee is concerned about the
sustainability of the funding for the provision
of health, education and social services for
children. It is also concerned by the absence of
a regulating and monitoring mechanism to
ensure appropriate distribution of resources
to children by local authorities.” (Hungary
IRCO, Add.87, para. 10)

“While noting the positive aspects of
decentralization in the provision of services by
the municipalities, the Committee is concerned
that it has caused inconsistencies in policies
and disparities in the provision or accessibility
of services to children and their families. In
line with its earlier recommendation (see
Sweden IRCO, Add.2, para. 10), the Committee
recommends that the State Party increase its
efforts to ensure that municipalities respect

the framework of government policies
designed to protect children fully from any
discrimination in the implementation of the
Convention.” (Sweden 2RCO, Add.101, para. 7)

“The Committee is concerned that, in the
past, the delivery of services and the overall
implementation of children’s rights have been
severely hampered by an over-centralization
of decision-making and policy implementation
authority in the capital city.

“The Committee recommends that the State
Party strengthen ongoing efforts at
decentralization of authority to the districts
and local levels with regard to the
implementation of the Convention.” (Sierra
Leone IRCO, Add.116, paras. 12 and 13. See also
Norway 2RCO, Add. 126, paras. 14 and 15, Finland
2RCO, Add.132, paras. 13 and 14)

One recommendation arising from the
Committee's two-day workshop in 1999 was

“that in any decentralization or privatization
process, the Government retains clear
responsibility and capacity for ensuring respect
of its obligations under the Convention”.
(Report on the twenty-second session,
September/October 1999, CRC/C/90, para. 291 (v))

Child impact analysis

The Committee has looked for processes which
ensure that children’s interests are considered in
policy formulation. Article 3 requires States to
ensure that the best interests of the child are a
primary consideration in all actions concerning
children (see article 3, page 43). This requires
consistent analysis of the potential and actual
impact on children of government actions. So the
Committee has begun to propose that States
should adopt a comprehensive system of “child
impact assessment”:

“The implementation of the principles and
provisions of the Convention requires that
priority be given to children’s issues,
particularly in the light of the principle of the
‘best interest of the child” and of the fact that
Governments have, in international forums,
agreed to the principle of ‘First Call for
Children’, including in the final document
adopted by the World Conference on Human
Rights. It is recommended, therefore, that in
the formulation of policy options and
proposals there should be an accompanying
assessment of its impact on children so that
decision makers can be better advised when
formulating policy as to its effect on the rights
of the child.” (United Kingdom dependent
territory: Hong Kong IRCO, Add.63, para. 20)

To Myanmar, in acomment on budgetary issues,

“... the Committee suggests that the ‘child
impact’ of decisions taken by the authorities
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be assessed on an ongoing basis.” (Myanmar
IRCO, Add.69, para. 32)

In comments on New Zealand’s Initial Report,

“The Committee notes with interest the
increasing emphasis on monitoring and
evaluation of the impact on children of
proposed legislation and policies affecting
children. In particular, it welcomes the inclusion
of specific monitoring and evaluation
procedures for new policy proposals submitted
to Cabinet.” (New Zealand IRCO, Add.71, para. 4)

Budgeting and budgetary analysis
The Committee has emphasized that States
obligation to implement economic, social and
cultural rights “to the maximum extent of their
available resources’ implies adequate budgetary
analysis. The Guidelines for Periodic Reports
seeks information on:

o the steps undertaken to ensure coordination
between economic and social policies;

o theproportion of the budget devoted to social
expenditures for children, including health,
welfare and education at the central, regional
and local levels, and where appropriate at the
federal and provincial levels,

o the budget trends over the period covered by
the report;

o the steps taken to ensure that all competent
national, regional and local authorities are
guided by the best interests of the child in
their budgetary decisions and to evaluate
the priority given to children in their policy-
making;

o the measures taken to ensure that disparities
between different regions and groups of chil-
dren are bridged in relation to the provision
of social services,

o the measures taken to ensure that children,
particularly those belonging to the most dis-
advantaged groups, are protected against the
adverse effects of economic palicies, includ-
ing the reduction of budgetary allocations in
the social sector.

Itisextremely rarefor childrento beasvisiblein
the economic policies of government as the
Guidelines for Periodic Reports implies they
should be. Most government departments have
no idea what proportion of their budget is spent
on children, few know what impact their expen-
diture has on children. The Committee has
emphasized that monitoring and evaluation in
this sphere, asin al others, is essential for any
effective strategies. For example:

“... The Committee urges the State Party to
develop ways to establish a systematic
assessment of the impact of budgetary
allocations and macroeconomic policies on the

IMPLEMENTATION OBLIGATIONS

implementation of children’s rights and to
collect and disseminate information in this
regard.” (Netherlands IRCO, Add. 114, para. 13)

“The Committee regrets the lack of adequate
information and apparent lack of
transparency concerning the State budget
resources allocated for the implementation of
economic, social and cultural rights of
children.

“The Committee recommends that the State
Party implement article 4 of the Convention in
the light of articles 3 and 6 in such a way that
the proportions of the State budget that is
allocated, to the maximum extent of available
resources, and in accordance with legislation
and policies, for economic, social and cultural
rights, are easily identifiable and presented in
a transparent way.” (Slovakia IRCO, Add. 140,
paras. 13 and 14)

“The Committee further encourages the State
Party to clearly identify its priorities with
respect to child rights issues and to identify
the amount and proportion of the budget
spent on children at the national and local
levels in order to evaluate the impact of the
expenditures on children.” (Lithuania IRCO,
Add. 146, para. 14. See also, for example, Latvia
IRCO, Add.142, para. 12)

The Committee has made various consistent
comments on budgetary issuesin its examination
of States Parties reports. The overall proportion
of national and local budgets allocated to social
programmes must be adequate, and there must
be sufficient budgetary provision to protect and
promote children’s rights. Lack of available
resources cannot be used as a reason for not
establishing social security programmes and
social safety nets. For example:

“In the light of article 4 of the Convention,
the Committee recommends that the State
Party pursue its goals to increase budgetary
allocations in the health and education sectors
to at least 25 per cent of the national budget
and to ensure adequate resource distribution
for the implementation of the Convention as
a whole.” (Central African Republic IRCO,
Add.138, para. 19)

National bodies concerned with overall budget-
ing must be linked directly to those developing
policy for children and implementation of the
Convention:

“The Committee also recommends that, in the
light of article 4 of the Convention, priority be
given in budget allocations to the realization
of the economic, social and cultural rights of
children, with particular emphasis on health
and education, and on the enjoyment of
these rights by children belonging to the most
disadvantaged groups. In this regard, the
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Committee suggests that the ministries
responsible for overall planning and
budgeting be fully involved in the activities of
the Higher Committee on Child Welfare and
the National Committee on Children, with a
view to ensuring that their decisions have a
direct and immediate impact on the budget.”
(Syrian Arab Republic IRCO, Add.70, para. 26)

The Committee has expressed concern at the
impact of tax evasion and corruption on available
resources:

“Concern is also expressed at the widespread
practices of tax evasion and corruption which
are believed to have an effect on the level of
resources available for the implementation of
the Convention.

“The Committee recommends that the State
Party undertake all appropriate measures to
improve its system of tax collection and
reinforce its efforts to eradicate corruption.”
(Georgia IRCO, Add. 124, paras. 18 and 19)

The Committee has been highly sensitive to
the impact on children of the world recession,
economic adjustments and cutbacks that have
occurred during the 1990s.

It endorsed the following recommendation
during its 1999 two-day workshop :

“The Committee calls attention to the fact
that economic policies are never child-rights
neutral. The Committee calls on civil society
to assist it in seeking the support of key
international leaders, and in particular the
High Commissioner for Human Rights, the
Executive Director of UNICEF, and the
President of the World Bank, to examine how
macro-economic and fiscal policies impact on
children’s rights, and how these policies can
be reformed so as to make them more
beneficial to the implementation of the
rights of the child.” (Report on the twenty-
second session, September/October 1999,
CRC/C/90, para. 291 (m))

States must minimize the negative effects of
structural adjustment programmes, and any
spending cuts on children; and the needs of the
most vulnerable groups of children must be
given priority:

“The Committee urges the Government of Peru
to take all the necessary steps to minimize the
negative impact of the structural adjustment
policies on the situation of children. The
authorities should, in the light of articles 3 and
4 of the Convention, undertake all appropriate
measures to the maximum extent of their
available resources to ensure that sufficient
resources are allocated to children...” (Peru
IRCO, Add.8, para. 19)

Effects of transition to market
economy

The Committee has expressed consistent concern
at the effects of transition to a market economy
on children. For example:

“...Budgetary allocations for the
implementation of economic, social and
cultural rights should be ensured during the
period of transition to market economy to
the maximum extent of available resources
and in the light of the best interests of the
child.” (Ukraine IRCO, Add.42, para. 20)

“[The Committee] notes that the transition to
a market economy has led to increased rates
of unemployment, poverty and other social
problems, and has had a serious impact on

the welfare of the population, in particular on
all vulnerable groups, including children.”
(Czech Republic IRCO, Add.81, para. 7)

“The Committee acknowledges that the
economic and social difficulties facing the
State Party, including increased
unemployment and poverty, caused mainly by
the transition to a market economy, have had
a negative impact on the situation of children
and have impeded and are still impeding the
full implementation of the Convention.”
(Latvia IRCO, Add.142, para. 6. See also, for
example, Lithuania IRCO, Add. 146, para. 8)

Economic sanctions and respect for
economic, social and cultural rights
The Committee on Economic, Socia and
Cultural Rights issued a General Comment in
1997 on the rel ationship between economic sanc-
tions and respect for economic, social and cul-
tural rights. The Committee notes that economic
sanctions “amost always have a dramatic impact
on the rights recognized in the Covenant
International Covenant on Economic, Social and
Cultural Rights. Thus, for example, they often
cause significant disruption in the distribution of
food, pharmaceuticals and sanitation supplies,
jeopardize the quality of food and the availability
of clean drinking water, severely interfere with
the functioning of basic health and education
systems, and undermine the right to work...".

The General Comment emphasizes the import-
ance of reducing to a minimum the negative
impact of sanctions on vulnerable groups within
the society — including children: “In adopting this
General Comment the sole aim of the Committee
isto draw attention to the fact that the inhabitants
of agiven country do not forfeit their basic eco-
nomic, socia and cultural rights by virtue of any
determination that their leaders have violated
normsrelating to international peace and security.
The aim is not to give support or encouragement
to such leaders, nor is it to undermine the legit-
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imate interests of the international community in
enforcing respect for the provisions of the Charter
of the United Nations and the general principles
of international law. Rather, it is to insist that
lawlessness of one kind should not be met by
lawlessness of another kind which pays no
heed to the fundamental rights that underlie and
give legitimacy to any such collective action.”
(Committee on Economic, Social and
Cultural Rights, General Comment 8, 1997,
HRI/GEN/1/Rev.5, pp. 54 and 57)

The Committee on the Rights of the Child has
drawn attention to this General Comment in its
Concluding Observations in some cases. For
example:

“In light of General Comment No. 8 adopted
by the Committee on Economic, Social and
Cultural Rights (1997), the Committee notes
that the imposition by the Security Council of
an aerial embargo on the State Party has
adversely affected the economy and many
aspects of the daily life of its citizens, thereby
impeding the full enjoyment by the State
Party’s population, including children, of their
rights to health and education.” ( Libyan Arab
Jamahiriya IRCO, Add.84, para. 5)

“In light of General Comment No.8 adopted
by the Committee on Economic, Social and
Cultural Rights (1997) and Decision 1998/114
of the Sub-Commission on Prevention of
Discrimination and Protection of Minorities,
the Committee notes that the embargo
imposed by the Security Council has adversely
affected the economy and many aspects of
daily life, thereby impeding the full enjoy-
ment by the State Party’s population, particu-
larly children, of their rights to survival, health
and education.” (Iraq IRCO, Add.94, para. 5)

Monitoring and data collection

The Committee has frequently noted that with-
out sufficient data collection, including disag-
gregated data, it isimpossible to assessthe extent
to which the Convention has been implemented.

In its Guidelines for Periodic Reports the
Committee asks for detailed statistical and
other information under most articles (see box,
page 74).

The Committee recommended to Colombia:

... that reliable quantitative and qualitative
information be systematically collected and
analyzed to evaluate progress in the
realization of the rights of the child and to
monitor closely the situation of marginalized
children, including those belonging to the
poorest sectors of society and to indigenous
groups.” (Colombia IRCO, Add.30, para.15)

Similar recommendations are contained in many
Concluding Observations. For example:

IMPLEMENTATION OBLIGATIONS

“...The establishment of a comprehensive
network for the collection of data covering
all areas of the Convention and taking into
account all groups of children within
Canadian jurisdiction is recommended.”
(Canada IRCO, Add.37, para. 20. See also Spain
IRCO, Add.28, para. 13; Philippines IRCO, Add.29,
para. 20; Belgium IRCO, Add.38, para. 14, Tunisia
IRCO, Add.39, para. 12; Senegal IRCO, Add.44,
para. 10; China IRCO, Add.56, para. 28, Nepal
IRCO, Add.57, para. 29; Guatemala IRCO, Add.58,
para. 27; Mauritius IRCO, Add.64, para. 24, New
Zealand IRCO, Add.71, para. 25)

The Committee frequently emphasizes the need
to collect data on all children up to age of 18:

“The Committee recommends that the State
Party intensify its efforts to establish a central
registry for data collection and introduce a
comprehensive system of data collection
incorporating all the areas covered by the
Convention. Such a system should cover all
children up to the age of 18 years, with
specific emphasis on those who are
particularly vulnerable, including children
with disabilities; children living in poverty;
children in the juvenile justice system; children
of single-parent families; sexually abused
children; and institutionalized children.”
(Grenada IRCO, Add. 121, para. 8)

One recommendation arising from the 1999 two-
day workshop, was that

“The Committee encourages States Parties,
non-governmental organizations, and others
preparing reports, to include the views of
children, in particular on the status of
children’s rights and the impact of the
Convention on their lives, in monitoring and
reporting on the implementation of the
Convention.” (Report on the twenty-second
session, September/October 1999, CRC/C/90, para.
291 (x))

The Committee has also proposed independent
studies to aid monitoring of implementation,
for example in relation to Denmark, where it
proposed that the newly-established National
Council for Children should carry out such
studies. (Denmark IRCO, Add.33, para. 20)

Participation of civil society

The Committee has stressed that coordination
and action to implement the Convention should
extend beyond government to all segments of
society. Also, in the Introduction to its Guide-
lines for Periodic Reports, it emphasizes that the
process of preparing a report “should encourage
and facilitate popular participation and public
scrutiny of government policies’ (para. 3). It has
stressed the importance of the involvement of
non-governmental organizations (NGOs) and
civil society, and in particular the direct
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Statistical information requested by the Committee on the
Rights of the Child in its Guidelines for Periodic Reports

In paragraph 7 of the introduction to the Guidelines for Periodic Reports, the Committee on the Rights of the Child asksthat reports should be
accompanied by “detailed statistical information, indicators referred to therein and relevant research... Quantitative information should indicate
variations between various areas of the country and within areas and between groups of children and include:

o changesin the status of children;

« vaiations by age, gender, region, rural/urban area, and socia and ethnic group;

+ changesin community systems serving children;

+ changesin budget allocations and expenditure for sectors serving children;

+ changesin the extent of international cooperation received or contributed for the reglization of children'srights”

In the Guidelines, the Committee asks for further statistical information in relation to theimplementation of various articles, aslisted below:
Article 2: Measures taken to collect disaggregated data on the most disadvantaged groups of children including: children belonging to minor-
ities or indigenous communities; disabled children; children born out of wedlock; children who are non-nationals; migrants, displaced, refugees
or asylum-seekers; and children who are living and/or working on the streets (paras. 27 and 29).

Article 4 (budget): Proportion of budget devoted to social expenditures for children, including health, welfare and education, at the central,
regiona and local levels, and where appropriate at the federal and provincial levels;

budget trends over period covered by report;

arrangements for budgetary analysis enabling the amount and proportion spent on children to be clearly identified;

measures taken to ensure that disparities between different regions and groups of children are bridged in relation to the provision of socid ser-
vices [implies budgetary analysis];

measures taken to ensure that children, particularly those belonging to the most disadvantaged groups, are protected against the adverse effects
of economic palicies, including the reduction of budgetary allocations to the social sector;

proportion of international aid at the multilateral and bilateral levels allocated to programmes for children and the promoation of their rights and,
where appropriate, the assistance received from regional and international financial ingtitutions;

the percentage of international cooperation contributed during the reporting period in the total government budget, aswell as the percentages of
such cooperation respectively alocated to the health, education, social and other sectors (paras. 20 and 21).

Article 6: Disaggregated datafor deaths and causes of deaths of children, including incidence of suicide (para. 41).

Article9: Relevant disaggregated information, inter alia, in relation to situations of detention, imprisonment, exile, deportation or degth caus-
ing separation of child from parents (para. 72).

Article 10: Disaggregated information on applications for family reunification and how they are dealt with (para. 74).

Article 11: Data.on children concerned iniillicit transfer and non-return of children abroad, including by gender, age, national origin, place of
residence, family status and relationship with perpetrator of illicit transfer (para. 78).

Article 18(1) and (2): Relevant disaggregated information (for example by gender, age, region, rural/urban areas and socid and ethnic origin)
on children who have benefited from measures adopted to assist parents/guardians in child-rearing, and on ingtitutions, facilities and services
developed for the care of children; also information on resources allocated to them (para. 67).

Article 18(3): Disaggregated information on coveragein relation to services and facilities provided for working parents and financia implica-
tions, and on children benefiting from such measures, including by age, gender and national, social and ethnic origin (para. 101).

Article 19: Relevant data on children suffering all forms of violence, abuse, neglect, maltrestment or exploitation including within the family,
iningtitutional or other care (welfare, educational, penal), disaggregated by age, gender, family situation, rural/urban, social and ethnic origin
(para. 88; numbers of cases of violence in relation to exploitation also raised in para. 159).

Article 20: Relevant disaggregated data on children deprived of their family environment, including by nature of aternative care provided
(para. 81).

Article21: Relevant disaggregated data on children involved inintercountry adoption, including by age, gender, status of the child, situation of
the child'sfamily of origin and of adoption, aswell as country of origin and of adoption (para. 85).

Article22: Disaggregated data.on asylum-seeking and refugee children, including numbers going to school and covered by health services, and
trained staff handling them (para. 120).

Article 23: System for identification and tracking disabled children; children covered, including by type of disability, the coverage of the assis-
tance provided, programmes and servicesmade available, including in thefields of education, training, care, rehabilitation, employment and rec-
reation, including financial and other resources alocated, data to be disaggregated inter alia by gender, age, rural/urban area, and socia and
ethnic origin (para. 92).

Article 24: Infant and child mortality, including average rates and providing disaggregated data, including by gender, age, region, rural/urban
area, ethnic and socidl origin;

distribution of both general and primary healthcare servicesin rural and urban areas and balance between preventive and curative health care;
information on children having access to and benefiting from medical assistance and health care, aswell as persisting gaps, by gender, age, eth-
nic and socidl origin;

disaggregated data on: immunization rates; proportion of children with low birthweight; most common diseasesand impact on children; propor-
tion of child population affected by malnutrition (chronic and severe) and lack of clean drinking water; children provided with adequate nutri-
tious food; risks from environmental pollution;

coverage of appropriate pre- and post-natal health care of mothers, rate of mortality and main causes (average and disaggregated inter alia by
age, gender, region, urban/rural area, socia and ethnic origin);

proportion of pregnant women who have access to and benefit from pre- and post-natal health care, trained personnel and hospital care and
delivery;

disaggregated data on health education for all segments of society, including, in particular, parents and children;

disaggregated data on the incidence of pregnancy among children, including by age, region, rural/urban area, and socia and ethnic origin
(para. 95).
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prevalence of HIV/AIDS, including incidence among general population and children, coverage of trestment and management of HIV infection
and AIDS; in urban and rural areas (para. 96).

assessment of traditional practices prejudicia to children’srights (para. 97).

Article 25: Relevant data on periodic reviews of placement and treatment of children, including in situations of abandonment, disability, asy-
lum-seeking and refugees, including unaccompanied children, and in situations of conflict with the law; disaggregated inter alia by age, gender,
national, ethnic and social origin, family situation and place of residence, as well as by duration of placement and frequency of its review
(para. 87).

Article 26: Disaggregated information concerning coverage and financial implications of children'sright to social security, including incidence
by age, gender, number of children per family, civil status of the parents, the Situation of single parents, and the relationship of social security to
unemployment (para. 100).

Article27(1) - (3): Incidence of “adequate standard of living” among child population, including by gender, age, region, rural/urban area, social
and ethnic origin, and family situation;

assistance made available to parents and others to implement right to an adequate standard of living, including budget implications, relationship
to cost of living and impact on population (information to be disaggregated where relevant);

population addressed by measures for material assistance and support programmes, in particular nutrition, clothing and housing, including by
gender, age, rural/urban area, social and ethnic origin, the proportion of budget allocated, the coverage ensured (para. 103).

Article 27(4): Relevant disaggregated data concerning recovery of maintenance from parents or others having financial responsibility for the
child (para. 79).

Article 28: Proportion of overall budget (at the central, regiond and local, and where appropriate at the federal and provincia levels) devoted to
children and allocated to the various levels of education;

real cost to the family of the child’s education and support provided:;

measures of sufficiency of teachers, adequacy of educationa facilities and accessibility to all children;

rate of illiteracy below and over 18 years, and rate of enrolment in literacy classes, including by age, gender, region, rural/urban area and social
and ethnic origin;

other relevant disaggregated data on children concerned including on education outcomes;

proportion of children enrolled in primary education, and who complete primary education, aswell asany relevant disaggregated dataincluding
by age, gender, region, urban/rural area, national, social and ethnic origin, service coverage and budgetary allocation;

concerning secondary education, disaggregated data on children enrolled, financial assistance provided and budget allocated;

rate of access to higher education, disaggregated by age, gender and nationa, socia and ethnic origin;

relevant disaggregated data on availability and accessibility of educational and vocational information and guidance;

disaggregated data on drop-out rates and measures to reduce them, school attendance and retention, and children excluded from school;
disaggregated data on children who do not enjoy the right to education and circumstances in which children are temporarily or permanently
excluded from school; for example disability, deprivation of liberty, pregnancy, HIV/AIDS infection (paras. 106-108).

Article 30: Relevant disaggregated data on children belonging to ethnic, religious or linguistic minorities and who are indigenous and on chil-
dren affected by measures adopted to protect their rights (para. 166).

Article 31: Disaggregated data.on implementation of children’srightsto leisure, play, recreation, cultural activities and so on (para. 118).
Article 32: Relevant disaggregated data on children involved in child labour, including by age, gender, region, rural/urban area and socia and
ethnic origin, aswell as on infringements observed by inspectors and sanctions applied (para. 154).

Article 33: Any relevant disaggregated data on the incidence of drug abuse among children and their involvement iniillicit production and traf-
ficking;

Relevant disaggregated data on the use by children of acohol, tobacco and other substances that may be prejudicial to their health and may be
available, with or without restriction, to adults (paras. 156 and 157).

Article 34: Relevant disaggregated data on children involved in sexual exploitation, including number of cases of commercial sexua exploita
tion and sexual abuse (para. 159).

Article 35 Relevant disaggregated data on children involved, including numbers of cases of sale of children, and abduction of children (paras.
162, 159).

Article 36: Relevant disaggregated data on children involved in the measures adopted to protect children from all forms of exploitation prejudi-
cia to children’swelfare (para. 164).

Article 37(b)-(d): Alternatives to deprivation of liberty, frequency with which they are used and disaggregated data on the children concerned;
disaggregated data on &l children deprived of their liberty — unlawfully, arbitrarily and within the law — and on the reasons for and period of
deprivation of liberty;

details of cases concerning children who have been deprived of their liberty, including the percentage of casesin which legal or other assistance
has been provided, and in which the legdlity of the deprivation of liberty has been challenged before an appropriate authority, together with the
results of such challenges (paras. 139, 141 and 145).

Article 38: Where relevant, proportion of children participating in hostilities, including by age, gender and social and ethnic origin;

proportion of children being recruited or voluntarily enlisted into armed forces, including by age, gender and social and ethnic origin;

children involved in humanitarian assistance and relief programmes;

aso number of child casualties due to armed conflict, aswell as the number of children displaced by armed conflict (paras. 124-127).

Article 39: Numbers of children who received physical and/or psychological treatment as a consequence of armed conflict (para. 130);
measures to promote physical and psychological recovery and social re-integration of children involved with the system of administration of

juvenile justice, and disaggregated data on the children concerned (para. 150).

aso on children concerned in rehabilitative measures for child victims of sexual abuse and exploitation (para. 159).

Article 40: Disaggregated data.on the children alleged as, accused of or recognized as having infringed the penal law, inter alia by age, gender,
region, rural/urban area, national, social and ethnic origin, offence and disposition made available (para. 137).

IMPLEMENTATION OBLIGATIONS
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involvement of children and young people (see
also article 12, page 159). The Committee
expanded on this in recommendations following
its two-day workshop in 1999:

“Democratic participation and public pressure,
facilitated by public awareness and training,
are critical in bringing about the commitment
and political will necessary for the
achievement of child rights. In the same way
that optimal implementation of the
Convention requires the involvement of
governments, civil society, children, and
international cooperation, each component of
the implementation process — including
reporting — requires this broad involvement.”
(Report on the twenty-second session, September/
October 1999, CRC/C/90, para. 291(a))

The Committee frequently proposes civil society
involvement in its Concluding Observations:

“The Committee welcomes the election of the
Youth Parliament of Georgia (April 2000)
which is mandated to consider relevant youth
issues and prepare recommendations in this
regard to the National Parliament of Georgia.
The Committee notes that 50 per cent of the
Youth Parliament’s 166 members are between
the ages of 14 and 18 years.” (Georgia IRCO,
Add.124, para. 8)

“...the Committee is concerned that insuffi-
cient efforts have been made to involve civil
society in the implementation of the Convention.
“Recognizing that the process of transition
has led to the dismantling of many public
social regulators, the Committee emphasizes
the important role civil society plays as a
partner in implementing the provisions of

the Convention, including with respect to civil
rights and freedoms, ill-treatment and juvenile
justice. The Committee recommends that the
State Party consider a systematic approach to
involve civil society, especially children’s
associations and advocacy groups, throughout
all stages of the implementation of the
Convention, including policy-making. In this
regard, the Committee recommends that
greater efforts be made to involve relevant
State actors, such as local government officials
and the police, in the dialogue with civil
society; and further encouraged the State
Party to support initiatives aimed at
strengthening the role of civil society and to
equip State actors with the knowledge and
skills essential for working in partnership with
local institutions.” (Kyrgyzstan IRCO, Add.127,
paras. 11 and 12)

“The Committee recommends that the State
Party to consider a systematic approach to
involving civil society, especially children’s
associations and advocacy groups, throughout
all stages of the implementation of the
Convention, including policy-making. The

Committee recommends that greater efforts
be made to involve relevant State actors in
the dialogue with civil society, such as local
government officials, and the police; and
further encourages the State Party to support
initiatives aimed at strengthening the role of
civil society.” (Saudi Arabia IRCO, Add. 148, para.14)

The Committee has proposed a legal framework
for non-governmental organizations:

“The Committee is concerned at the lack of a
legislative framework for the creation of
national independent non-governmental
organizations...

“The Committee also recommends that a
legislative framework be adopted in order
to encourage the establishment of national
non-governmental organizations.” (Lao
People’s Democratic Republic IRCO, Add.78,
paras. 13 and 38)

A focus on the private sector’s contribution to
promoting and protecting human rights has come
from the United Nations inspired “Global
Compact”. At the World Economic Forum, held
in Davos on 31 January 1999, the United
Nations Secretary-General challenged world
business leaders to “embrace and enact” a
Global Compact of basic principles, both in
individual corporate practices and by supporting
appropriate public policies. The principles cover
human rights, labour and environment, principle
5 calling for the effective abolition of child
labour (see article 32, page 485).

Awareness-raising and training

The Committee has linked the obligation under
article 42, to make the provisions and principles
of the Convention widely known to adults and
children alike, to article 4. In the overall process
of awareness-raising, the Committee has emphas-
ized the importance of incorporating the Con-
vention in the school curriculum as well asin
training for those working with and for children
(for discussion, see article 42, page 611).

Accountability to Parliament

The Committee has also commended the idea of
a periodic report to Parliament (see Guidelines
for Periodic Reports, para. 18).

In addition, it has consistently proposed that
there should be parliamentary debate on States
reports under the Convention and on the
Committee’s Concluding Observations (see
Guidelines for Periodic Reports, para. 23, and
article 44(6), page 635).

Independent human rights
institutions for children

The Committee now consistently recommends
the establishment of independent human rights
institutions — a children’s ombudsman, commis-
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sion or commissioner, or focal points for
children developed within human rights
COMMISsions.

In its comments on Norway’s Initial Report, it
noted

“that Norway was the first country in the
world to establish an ombudsman working for
the benefit of children. It also notes the spirit
of dialogue existing between the Government,
the municipalities and the ombudsman and
civil society including the non-governmental
community.” (Norway IRCO, Add.23, para. 3)

When it examined Norway’s Second Report, the
Committee commented :

“The Committee ... commends the State Party
on the very positive and independent role of
the office of the ombudsperson for children...”
(Norway 2RCO, Add. 126, para. 4)

During its twenty-first session (May/June 1999)
the United Nations High Commissioner for
Human Rights reported to the Committee on
the importance she attaches to supporting the
establishment of national institutions for the
promotion and protection of human rights; in
view of the tenth anniversary of the Convention,
she has systematically suggested that those
institutions focus on and assess their work in
the field of child rights (Report on the twenty-
first session, May/June 1999, CRC/C/87,
para. 14).

The Committee has been concerned that States
should understand theimportance of establishing
institutions that are independent of government
and equipped to monitor, promote and protect
children’s rights effectively. It has proposed that
in developing institutions, States should have
regard to the Paris Principles. These Principles

relating to the status of national institutions were
adopted by the United Nations General
Assembly in 1993. They emphasize the import-
ance of establishing institutions with appropriate
legislative powers and duties and guarantees of
independence (A/RES/48/134).

The Committee has referred to the Paris
Principles in Concluding Observations on a
number of States Parties’ reports:

“The Committee recommends that the State
Party proceed rapidly with the establishment
of the Human Rights Commission. The
Committee recommends, further, the
establishment of an independent monitoring
body with responsibility for monitoring
implementation of the Convention, in
accordance with the Paris Principles, either as
part of the Human Rights Commission or as a
separate body such as a children’s
ombudsperson. The Committee recommends
that consideration also be given to providing
a mechanism through which children can
make complaints of abuses of their rights.”
(Lesotho IRCO, Add.147, para. 14. See also United
Kingdom — Isle of Man IRCO, Add. 134, paras. 14
and 15; Marshall Islands IRCO, Add.147, para. 14,
Saudi Arabia IRCO, Add. 148, para. 18)

The conclusions of the Committee’s 1999 two-
day workshop emphasize:

“The establishment of independent monitoring
mechanisms, whether specifically for child
rights or within the functions of national
human rights institutions is thus particularly
encouraged. The establishment of such
mechanisms should build on the requirements
of the Convention, the ‘Paris Principles’, and
the practical experiences of existing
institutions. Guidelines should be developed
for the effective promotion of the human

European Network of Ombudspeople for Children (ENOC)
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The European Network of Ombudspeople for Children (ENOC) was formed at a meeting in
Trondheim, Norway, in 1997, initially with independent human rights institutions for children
from 10 European States. ENOC — “a new voice for children in Europe’, aims to “improve the
lives of all childrenin Europe’ in ways which include:

« encouraging the fullest possible implementation of the Convention on the Rights of the Child;

« supporting individual and collective lobbying for children’s rights and interests to Europe-wide
and international bodies;

« sharing information, approaches and strategies for the benefit of children;
« providing aforum for individual offices to generate new ideas and gain support;

» promoting and supporting the development of effective institutions able to advocate indepen-
dently for children;

« acting collectively to ensure positive national policies for children;
« monitoring the state of children and the impact of political and economic changes on children.

ENOC’swebsite gives detail s of member-offices and their activities— http://www.ombudsnet.org/

IMPLEMENTATION OBLIGATIONS
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rights of children by national human rights register and address complaints from children
institutions.” (Report on the twenty-second session,  concerning violations of their rights under the
September/October 1999, CRC/C/90, para. 291 (u) Convention. The Committee suggests that an
independent child-friendly mechanism be
made accessible to children to deal with
complaints of violations of their rights and to
provide remedies for such violations. The
Committee also suggests that the State Party
institute an awareness-raising campaign to

The Committee often questions the degree of
independence of monitoring bodies. It proposes
that where institutions include complaints
procedures for use by children, they must be
child-friendly in design, accessible and well-

publicized to children: facilitate the effective use by children of such
“The Committee is concerned at the absence a mechanism.” (Thailand IRCO, Add.97,

of an independent body with a mandate to para. 13)

monitor the implementation of the rights of “The Committee recommends that the State

children. It notes that the monitoring system
of ‘Civil Liberties Commissioners for the Rights
of the Child” in its present form lacks
independence from the Government as well
as the authority and powers necessary to fully
ensure the effective monitoring of children’s
rights.” (Japan IRCO, Add.90, para. 10)

Party consider the establishment of an
independent Ombudsman for children at the
federal level, with clear links to similar
mechanisms at regional levels, each with a
clearly defined and appropriate mandate,
including the monitoring of care and juvenile
justice structures, and powers and resources
“The Committee expresses concern at the sufficient to guarantee effectiveness.” (Russian
absence of an independent mechanism to Federation 2RCO, Add.110, para. 9)

The world’s first children’s commissioner

Norway’s Initial Report describes the establishment in 1981 and the activities of the world's first
Office of Commissioner for Children (or children’s ombudsman). Norway has a number of
national ombudsman offices: “ The position of the Commissioner for Children is rather different
from that of the other ombudsmen. The Commissioner for Children does not deal with complaints
related to specific areas of law, but serves as spokesman for children’s concerns in most aspects
of society. The role of the children’s ombudsman as a spokesman, and as the person responsible
for safeguarding the rights of children, applies to all areas of Norwegian legislation that affect
children...”.

Main points of the Act and Regulations relating to the Commissioner for Children are:
“(@) The Commissioner shall be an independent spokesman for children in Norway;

(b) The Commissioner has a general mandate to observe and make efforts to improve the living
conditions for children between the ages of 0 and 17;

(c) The Commissioner has the right to make his own professional priorities and determine how
issues are to be dealt with;

(d) The Commissioner has the right of access to all documents in all matters affecting children
that are dealt with by the public authorities. He also has the right of access to all children’s insti-
tutions’.

The report notes that “The only areas that are not the concern of the Commissioner are indivi-
dual family conflicts and matters that are the subject of legal proceedings. The Commissioner
must therefore consider all areas of society, make people aware of any developments that are
harmful to children, and propose changes in order to improve the situation of children. The
Commissioner must be alert to the consequences and implications of all areas of Norwegian
legislation and regulations which may affect children. The Commissioner for Children has no
powers of decision, nor does he or she have the right to rescind the decisions of other authorities.
In consegquence the main instruments at the disposal of the Commissioner are information, acting
as spokesman for children, and issuing well